San  Francisco 

La\v  Library 


No. 


Presented  by 


EXTRACT  FROM  BYLAWS 
Section  'J.  No  biMik  shall,  at  any  time,  be  taken  from 
the  Library  Room  to  any  other  place  than  to  some  court 
room  of  a  Court  of  Record,  State  or  Federal,  in  the  City 
of  San  Francisco,  or  to  the  Chambers  of  a  Judge  of  such 
Court  of  Record,  and  then  only  upon  the  accountable 
receipt  of  some  i)erson  entitled  to  the  use  of  the  Library. 
ICvery  such  book  so  taken  from  the  Library,  shall  be 
returned  on  the  same  day.  and  in  default  of  such  return 
the  party  taking  the  same  shall  be  suspended  from  all 
use  and  privileges  of  the  Library  until  the  return  of  the 
book  or  full  comi)enHailon  is  made  therefor  to  the  satis- 
fiictlon  of  the  Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded  down, 
or  be  marked,  dog-eared,  or  otherwise  soiled,  defaced  or 
Injured.  Any  party  violating  this  provision,  shall  be 
liable  to  pay  a  sum  not  exceeding  the  value  of  the  book, 
or  to  replace  the  volume  by  a  new  one,  at  the  discretion 
of  the  Trustees  or  lOxecutive  Committee,  and  shall  be 
liable  to  be  suspended  from  all  use  of  the  Library  till 
any  order  of  the  Trustees  or  Executive  Committee  In 
the  premises  shall  be  fully  complied  with  to  the  sali.sfac- 
tlon  of  such  Trustees  or  Kxecutlve  Committee. 
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And  afterwards,  to-wit,  on  the  29th  day  of  August, 
1913,  there  was  duly  filed  in  said  court  a  Bond  on 
Appeal,  in  words  and  figures  as  follows,  to-wit: 

(TITLE.) 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  we,  OREGON  AND  CALIFORNIA  RAIL- 
ROAD    COMPANY,     SOUTHERN     PACIFIC 
COMPANY,   STEPHEN   T.   GAGE,  individually 
and  as  trustee,  and  UNION  TRUST  COMPANY  of 
New  York,  individually  and  as  truste,  as  principals,  and 
NATIONAL   SURETY  COMPANY,  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York,  and  as  such  corpora- 
tion authorized  to  do  business  and  doing  business  in  the 
State  of  Oregon,  as  siu-ety,  are  held  and  firmly  bound 
unto  the  UNITED  STATES  OF  AMERICA,   the 
complainant  in  the  above-entitled  action,  in  the  sum  of 
One  hundred  thousand  dollars  ($100,000),  to  be  paid  to 
the  said  United  States  of  America,  complainant  herein, 
its  attorneys,  officers  or  assigns,  and  for  the  payment 
of   which  sum,  well  and  truly  to  be  made,  we  bind  our- 
selves and  each  of  us,  and  our  and  each  of  our  successors 
associates,  heirs,  executors,  administrators  and  assigns, 
jointly  and  severally  firmly  by  these  presents. 

SEALED  with  our  seals  and  dated  this  26th  dav 
of  August,  1913. 

WHEREAS,  the  said  defendants,  the  defendants 
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cross-complainants,  and  the  interveners  in  the  above- 
entitled  cause  have  prosecuted  an  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
to  reverse  the  judgment  and  decree  rendered  and  entered 
in  the  above-entitled  cause  in  favor  of  the  United  States 
of  America,  the  said  complainant,  and  against  the  said 
defendants,  the  said  defendants  cross-complainants  and 
the  said  interveners  in  the  above  entitled  cause,  on  the 
first  day  of  July,  1913,  which  said  judgment  and  decree 
is  hereby  referred  to  and  adopted  as  a  part  hereof: 

NOW  THEREFORE,  the  condition  of  this  obli- 
gation is  such  that  if  said  defendants,  the  said  defend- 
ants cross-complainants,  and  the  said  interveners  in  the 
above-entitled  action  shall  prosecute  their  said  appeal  to 
effect  and  answer  all  damages  and  costs,  if  they  fail  to 
make  said  appeal  good,  then  this  obligation  shall  be  void ; 
otherwise  the  same  shall  be  and  remain  in  full  force  and 
effect. 

OREGON    AND    CALIFORNIA    RAILROAD 

COMPANY 
(SEAL)  By  E.  E.  CALVIN 

Its  Vice-President. 

OREGON    AND    CALIFORNIA    RAILROAD 
COMPANY 

By  G.  S.  KING 

Its  Assistant  Secretary, 
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OREGON    AND    CALIFORNIA    RAILROAD 

COMPANY 

By  P.  F.  DUNNE 

WM.  D.  FENTON  and 
JAMES  E.  FENTON 

Its  Solicitors. 

(SEAL)       SOUTHERN  PACIFIC  COMPANY 

By  E.  E.  CALVIN 

Its  Vice-President. 

SOUTHERN  PACIFIC  COMPANY 

By  G.  S.  KING, 

Its  Assistant  Secretary. 

SOUTHERN  PACIFIC  COMPANY 
By  P.  F.  DUNNE 

WM.  D  FENTON  and 

JAMES  E.  FENTON 
Its  Solicitors 

UNION  TRUST  COMPANY  OF  NEW  YORK 

Individually  and  as  Trustee 

By  JOHN  M.  GEARIN 

Its  Attorney  in  Fact 
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STEPHEN  T.  GAGE 

Individually  and  as  Trustee 

By  E.  E.  CALVIN 

His  Agent  and  Attorney  in  Fact. 

(SEAL)  NATIONAL  SURETY  COMPANY 

By  JAS.  McL  WOOD  CO. 

UNION  TRUST  COMPANY  OF  NEW  YORK 

Individually  and  as  Trustee 

By  DOLPH,  MALLORY,  SIMON  &  GEARIN, 

Its  Attorneys  and  Solicitors. 

STATE  OF  CALIFORNIA) 

)ss. 
CITY  AND  COUNTY  OF) 
SAN  FRANCISCO  ) 

On  this  26th  day  of  August,  in  the  year  One  thou- 
sand nine  hundred  and  thirteen,  before  me,  Hugh  T. 
Sime,  a  notar}^  public  in  and  for  the  County  of  San 
Francisco,  residing  therein  duly  commissioned  and 
sworn,  personally  appeared  E.  E.  Calvin,  known  to  me 
to  be  the  Vice-President,  and  G.  S.  King,  known  to  me 
to  be  the  Assistant  Secretary,  respectively,  of  the  Ore- 
gon and  California  Railroad  Company,  of  the  corpora- 
tion subscribed  in  and  that  executed  the  within  instru- 
ment, and  also  known  to  me  to  be  the  persons  who  ex- 
ecute<l  it  on  behalf  of  the  corporation  therein  named, 
and  they  acknowledged  to  me  that  such  corporation  ex- 
ecuted the  same. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  at  my  office  in  the 
city  and  county  of  San  Francisco,  the  day  and  year  in 
this  certificate  first  above  written. 

(SEAL)  HUGH  T.  SIME 

Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,  State  of  Cali- 
fornia. 

(Corporation) 


STATE  OF  CALIFORNIA) 

)ss. 
CITY  AND  COUNTY  OF  ) 
SAN  FRANCISCO  ) 

On  this  26th  day  of  August,  in  the  year  One  thousand 
nine  hundred  and  thirteen,  before  me,  Hugh  T.  Sime,  a 
notary  public  in  and  for  the  County  of  San  Francisco, 
residing  therein,  duly  commissioned  and  sworn,  person- 
ally appeared  E.  E.  Calvin,  known  to  me  to  be  the  Vice- 
President,  and  G.  S.  King,  known  to  me  to  be  the  As- 
sistant Secretary,  respectively,  of  the  Southern  Pacific 
Company,  of  the  corporation  subscribed  in  and  that 
executed  the  within  instrument,  and  also  known  to  me 
to  be  the  persons  who  executed  it  on  behalf  of  the  cor- 
poration therein  named,  and  they  acknowledged  to  me 
that  such  corporation  executed  the  same. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  at  my  office  in  the 
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city  and  county  of  San  Francisco,  the  day  and  year  in 
this  certificate  first  ahove  written. 

(SEAL)  HUGH  T.  SIME 

Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,  State  of  Cali- 
fornia. 

(Corporation) 

STATE  OF  CALIFORNIA) 

)  ss. 
CITY  AND  COUNTY  OF) 
SAN  FRANCISCO  ) 

On  this  26th  day  of  August,  in  the  year  One  thou- 
sand nine  hundred  and  thirteen,  before  me,  Hugh  T. 
Sime,  a  notary  public  in  and  for  the  city  and  county  of 
San  Francisco,  personally  appeared  E,  E.  Calvin, 
known  to  me  to  be  the  person  whose  name  is  subscribed 
to  the  within  instrument  as  the  attorney  in  fact  of 
Stephen  T.  Gage,  individually  and  as  trustee,  and  ac- 
knowledged to  me  that  he  subscribed  the  name  of 
Stephen  T.  Gage,  individually  and  as  trustee  thereto  as 
principal,  and  his  own  name  as  attorney  in  fact. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  at  my  office  in  the 
city  and  county  of  San  Francisco,  the  day  and  year  in 
this  certificate  first  above  written. 

(SEAL)  HUGH  T.  SIME 

Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,  State  of  Cali- 
fornia. 
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Cowdery's  Form  No  24.  (Acknowledgement — At- 
torney in  fact) 

The  foregoing  bond  is  hereby  approved  and  the  same 
shall  operate  as  a  supersedeas. 

Done  in  open  Court  this  29th  day  of  August,  1913. 

CHARLES  E.  WOLVERTON 

Judge  of  said  District  Court. 

(Endorsed)  Filed  August  29,  1913,  at  5:10  P.  M. 
A.  M.  Cannon,  Clerk  United  States  District  Court,  by 
V.  Johnston,  Deputy. 

And  afterwards,  to-wit,  on  August  29,  1913,  there 
was  duly  filed  in  said  court  a  Citation  on  Appeal,  in 
words  and  figures  as  follows,  to-wit: 

(TITLE.) 

United  States  of  America,  ss. 
To  United  States  of  America. 

To  James  C.  McReynolds,  Attorney  General  of  the 
United  States, 

To  B.  D.  Townsend,  Special  Assistant  to  the  At- 
torney General  of  the  United  States,  and 

To  Clarence  L.  Reames,  United  States  Attorney  for 
the  District  of  Oregon. 
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GREETING. 

Whereas,  Oregon  and  California  Railroad  Com- 
pany, Southern  Pacific  Company,  Stephen  T.  Gage,  in- 
dividually and  as  trustee,  and  Union  Trust  Company, 
individually  and  as  trustee,  the  defendants  in  the  above 
entitled  suit,  and  the  defendants  cross  complainants  in 
the  above  entitled  suit,  and  the  interveners  in  the  above 
entitled  suit,  have  appealed  to  the  United  States  Cir- 
cuit Court  of  Api)eals  for  the  Ninth  Circuit  from  the 
judgment  and  decree  made  and  rendered  in  the  above 
entitled  court  in  the  above  entitled  cause  and  entered 
therein  on  the  first  day  of  July,  A.  D.,  nineteen  hun- 
dred and  thirteen,  in  favor  of  the  United  States  of 
America,  complainant  in  the  above  entitled  cause,  and 
against  each  and  all  of  the  said  defendants  therein,  and 
against  each  and  all  of  the  said  defendants  cross  com- 
plainants therein,  and  against  each  and  all  of  the  said 
interveners  therein,  and  the  said  appeal  has  been  allowed 
and  the  security  required  by  law  has  been  given ;  you  are, 
therefore,  hereby  cited  and  admonished  to  be  and  ap- 
pear in  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  at  San  Francisco,  in  the  State  of 
California,  witliin  thirty  days  from  and  after  the  date 
of  tliis  citation  to  show  cause,  if  any  there  be,  why  the 
said  judgment  and  decree  appealed  from  should  not  be 
corrected,  and  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

Witness    the    Honorable    Charles    E.    Wolverton, 
Judge  of  the  United  States  District  Court,  for  the  dis- 
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trict  of  Oregon,  with  the  seal  of  said  court  hereunto  af- 
fixed, tliis  29th  day  of  August,  A.  D.,  nineteen  hundred 
and  thirteen. 

CHARLES  E.  WOLVERTON, 

(SEAL)  United  States  District  Judge. 

District  of  Oregon  ) 

)ss. 
County  of  Multnomah  ) 

Due  ser\4ce  of  the  within  citation  is  hereby 
accepted  in  Multnomah  County,  Oregon,  this  29th  day 
of  August,  1913, 

JAS.  C.  McREYNOLDS,  Attorney  General  U.  S., 
B.  D.  TOWNSEND,  Spcl.  Asst.  to  Atty.  Genl. 
By  GLENN  E.  HUSTED,  Spl.  Asst.  to  Atty.  Genl. 

Attorneys  for  Complainant. 
CLARENCE  L.  RE  AMES, 

United  States  Attorney, 
By  Robert  R.  Rankin, 

Assistant  United  States  Attorney. 

(Endorsed)  Filed  August  29,  1913,  A.  M.  Cannon, 
Clerk  United  States  District  Court,  by  V.  Johnston, 
Deputy. 
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And  afterwards,  to- wit,  on  November  11,  1913,  there 
was  duly  filed  in  said  court  the  petition  of  John  L.  Sny- 
der, et  al,  defendants-cross-complainants,  and  William 
F.  Slaughter,  et  al,  interveners,  for  separate  appeal,  in 
words  and  figures  as  follows,  to-wit. 

(TITLE.) 

And  they  and  each  and  all  of  the  aforesaid  inter- 
veners, defendants  and  cross-complainants  hereinbe- 
fore named  as  petitioners  herein,  conceiving  themselves 
aggrieved  by  the  judgment  and  decree  made  and  ren- 
dered in  the  above  entitled  court  in  the  above  entitled 
cause,  and  entered  herein  on  the  first  day  of  July,  A.  D. 
1913,  at  the  March,  1913,  term  of  said  court,  in  favor  of 
the  complainant  in  the  above  entitled  cause  and  against 
each  and  all  of  the  said  defendants  therein,  and  against 
each  and  all  of  the  said  defendants-cross-complainants 
therein,  and  against  each  and  all  of  the  said  interveners 
therein,  wherein  and  whereby,  among  other  things,  it 
was  and  is  adjudged  and  decreed  that  all  of  those  cer- 
tain lands  and  estates  in  lands  described  in  the  said  judg- 
ment and  decree,  have  become  and  now  are  forfeited  to 
and  the  title  to  all  of  said  lands  and  estates  in  lands  has 
reverted  to,  and  now  is  revested  in,  the  United  States  of 
America,  and  all  of  said  lands  and  estates  in  lands  now 
are  the  absolute  property  of  the  United  States  of 
America  free  from  any  and  all  claim  or  claims  of  right, 
title,  interest  or  lien  in,  to  or  upon  the  same  or  any  part 
thereof,  by  or  in  favor  of  the  defendants,  cross-ocm- 
plainants  and  interveners  herein  or  either  or  any  of  them, 
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or  any  party  or  parties  claiming  under  them  or  either  or 
any  of  them;  and 

WHEREIN  AND  WHEREBY,  among  other 
things,  it  was  and  is  fm-ther  adjudged  and  decreed  that 
the  title  of  the  United  States  of  America  to  all  of  said 
lands  and  estates  in  lands  be,  and  the  same  is  hereby 
quieted  and  confirmed,  and  particularly  as  to  any  and 
all  claim  or  claims  of  right,  title,  interest  or  lien  in,  to 
or  upon  the  same  or  any  part  thereof,  by  or  in  favor 
of  the  defendants,  cross-complainants  and  interveners 
herein,  and  each  and  every  one  of  them,  and  each  and 
every  party  lor  parties  claiming  under  them  or  either  or 
any  of  them;  and 

WHEREIN  AND  WHEREBY,  among  other 
things,  it  was  and  is  further  adjudged  and  decreed  that 
each  and  all  of  the  defendants,  cross-complainants  and 
interveners  herein,  and  their  respective  officers  and 
agents  be,  and  they  and  each  of  them  hereby  are,  for- 
ever enjoined  and  restrained  from  in  any  manner  claim- 
ing or  asserting  any  right,  title,  interest  or  lien  in,  to  or 
upon  the  aforesaid  lands  and  estates  in  lands,  or  any 
part  thereof;  and  from  in  any  manner  selling,  convey- 
ing, leasing  or  disposing  of  any  of  said  lands  or  estates 
in  lands,  or  any  interest  therein;  and  from  negotiating, 
executing  or  recording  any  document  or  instrument,  and 
from  doing  any  other  act  or  thing,  which  shall  in  any 
manner  affect  or  encumber  the  title  to  said  lands,  or  any 
part  thereof;  and  from  going  upon  said  lands  or  any 
part  thereof;  and  from  cutting,  removing  or  in  any 
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manner  using  or  injuring  any  of  the  timber  or  other 
natural  products  thereof;  and  from  in  any  manner  com- 
mitting trespass  upon  said  lands  or  any  part  thereof; 
and  from  in  any  manner  using  or  interfering  with  said 
lands  and  estates  in  lands  or  any  part  thereof;  or  the 
title  or  possession  thereof;  and  from  contracting  with, 
inviting,  inducing,  or  in  any  manner  whatsoever  per- 
mitting others  to  do  any  of  the  things  aforesaid ;  and 

WHEREIN  AND  WHEREBY  among  other 
things  it  was  and  is  further  adjudged  and  decreed  that 
the  said  judgment  and  decree  shall  not  apply  and  is 
not  intended  to  apply  to  reservations  or  exceptions  of 
right-of-way  for  the  main  track  of  the  railroad  of  the 
Oregon  &  California  Railroad  Company  as  actually 
constructed,  established  and  in  operation  at  the  date 
of  the  said  decree;  and 

WHEREIN  AND  WHEREBY  among  other 
things  it  was  and  is  further  adjudged  and  decreed  that 
the  defendants  Oregon  and  California  Railroad  Com- 
pany, Stephen  T.  Gage  and  Union  Trust  Company 
shall  within  sixty  days  from  the  date  that  any  of  said 
lands  shall  revert  to  said  defendants  or  either  or  any  of 
them  in  said  decree  mentioned,  execute  and  file  with 
the  Clerk  of  the  above  entitled  court,  a  deed  of  convey- 
ance, in  due  and  legal  form,  conveying  and  confirming 
the  said  lands  unto  the  United  States  of  America,  free 
from  any  and  all  claim  or  claims  of  right,  title,  interest 
or  lien  in,  to  or  upon  the  same,  or  on  any  part  thereof,  in 
favor  of  said  defendants,  or  either  or  any  of  them.    And 
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in  the  event  that  said  defendants,  or  either  or 
any  of  them,  shall  fail  to  execute  and  file  any  such 
deed  or  deeds  of  conveyance  as  aforesaid,  the  said  judg- 
ment and  decree  shall  operate,  and  shall  have  the  same 
force  and  effect,  as  such  deed  or  deeds  of  conveyance; 
and 

WHEREIN  AND  WHEREBY  among  other 
things  it  was  and  is  further  adjudged  and  decreed  that 
there  he  excepted  from  the  operation  of  said  judgment 
and  decree  all  right-of-way  and  station  grounds  as  es- 
tablished and  in  actual  use  at  the  date  of  said  judgment 
and  decree  in  the  operation  of  the  railroad  of  the  defend- 
ant Oregon  and  California  Railroad  Company ;  and 

WHEREIN  AND  WHEREBY  among  other 
things,  it  was  and  is  further  adjudged  and  decreed  that 
within  sixty  days  from  the  date  of  said  judgment  and 
decree  the  defendants,  Oregon  and  California  Railroad 
Company,  Stephen  T.  Gage  and  Union  Trust  Com- 
pany, shall  execute  and  deliver  to  the  Clerk  of  the  above 
entitled  Court  a  deed  of  conveyance  in  due  and  legal 
form,  conveying  and  confirming  unto  the  United  States 
of  America  all  of  the  said  lands  situated  in  the  State  of 
Washington,  free  and  clear  from  any  and  all  claim  or 
claims  of  right,  title,  interest  or  lien  in,  to  or  upon  the 
same,  or  any  part  thereof,  in  favor  of  the  defendants 
herein  or  either  or  any  of  them,  which  said  lands  are 
particularly  described  in  said  judgment  and  decree;  and 

WHEREIN  AND  WHEREBY  among  other 
things  it  was  and  is  further  adjudged  and  decreed  that 
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each  and  all  of  the  cross-complaints  and  bills  and  peti- 
tions in  intervention  be  and  they  are  dismissed  for  want 
of  equitj^  with  costs  in  favor  of  the  prevailing  parties, 
respectively,  to  be  thereafter  taxed ;  and 

WHEREIN  AND  WHEREBY  among  other 
things  it  was  and  is  further  adjudged  and  decreed  that 
the  complainants'  prayer  for  an  accounting  be  and  the 
same  is  denied;  and 

WHEREIN  AND  WHEREBY  among  other 
things  it  was  and  is  further  adjudged  and  decreed  that 
the  complainant,  the  United  States  of  America  have  and 
recover  from  the  defendants  Oregon  &  California  Rail- 
road, Company,  Southern  Pacific  Company,  Stephen 
T.  Gage  and  Union  Trust  Company  its  lawful  costs  and 
disbursements  herein,  and  that  execution  issue  therefor, 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judment  and  decree  and  from 
the  whole  and  from  each  and  every  part  thereof ; 

And  John  L.  Snyder  and  each  and  all  of  the  afore- 
said defendants-cross-complainants  with  him  joined  who 
are  heretofore  named  as  petitioners  herein,  conceiving 
themselves  aggrieved  by  the  judgment  and  order  of  the 
court,  made  and  rendered  in  the  above  entitled  court  in 
the  above  entitled  cause  and  entered  therein  on  the  1st 
day  of  July,  1913,  at  the  March,  1913  term  of  said  court 
in  favor  of  the  complainant  in  the  above  entitled  cause 
and  against  the  defendant-cross-complainant  John  L. 
Snyder  and  against  each  and  all  of  the  other  defendant- 
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cross-complainants  with  him  joined,  wherein  and 
whereby  it  was  and  is  adjudged  and  decreed  that  the 
motion  of  the  complainant  to  strike  the  joint  and  several 
cross  complaint  of  said  John  L.  Snyder  and  others  with 
him  joined,  be  sustained  and  that  said  cross-complaint 
be  stricken  for  want  of  equity  therein. 

Do  aind  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof ; 

And  Sidney  Ben  Smith  and  each  and  all  of  the  afore- 
said defendants-cross-complainants  with  him  joined  who 
are  heretofore  named  as  petitioners  herein,  conceiving 
themselves  aggrieved  by  the  judgment  and  order  of  the 
court,  made  and  rendered  in  the  above  entitled  court  in 
the  above  entitled  cause  and  entered  therein  on  th  1st 
day  of  July,  1913  at  the  March,  1913  term  of  said  court 
in  favor  of  the  complainant  in  the  above  entitled  cause 
and  against  the  defendant-cross-complainant  Sidney 
Ben  Smith  and  against  each  and  all  of  the  other  defend- 
ant-cross-complainants with  him  joined,  wherein  and 
whereby  it  was  and  is  adjudged  and  decreed  that  the 
motion  of  the  complainant  to  strike  the  joint  and  sev- 
eral cross-complaint  of  said  Sidney  Ben  Smith  and 
others  with  him  joined,  be  sustained  and  that  said  cross- 
complaint  be  stricken  for  want  of  equity  therein. 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof ; 

And  John  H.  Haggett  and  each  and  all  of  the  afore- 
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said  defendants-cross-complainants  with  him  joined  who 
are  heretofore  named  as  petitioners  herein,  conceiving 
themselves  aggrieved  by  the  judgment  and  order  of  the 
court,  made  and  rendered  in  the  above  entitled  court 
in  the  above  entitled  cause  and  entered  therein  on  the 
1st  day  of  July,  1913  at  the  March,  1913  term  of  said 
court  in  favor  of  the  complainant  in  the  above  entitled 
cause  and  against  the  defendant-cross-complainant  John 
H.  Haggett  and  against  each  and  all  of  the  other  de- 
fendant-cross-complainants with  him  joined,  wherein 
and  whereby  it  was  and  is  adjudged  and  decreed  that 
the  motion  of  the  complainant  to  strike  the  joint  and 
several  cross-complaint  of  said  John  H.  Haggett  and 
others  with  him  joined,  be  sustained  and  that  said  cross- 
comj^laint  be  stricken  for  want  of  equity  therein. 

Do  and  each  of  them  does  herebj^  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof ; 

And  William  F.  Slaughter  and  each  and  all  of  the 
aforesaid  interveners  with  him  joined  who  are  hereto- 
fore named  as  petitioners  herein,  conceiving  themselves 
aggrieved  by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above  en- 
titled cause  and  entered  therein  on  the  1st  day  of  July, 
1913  at  the  March,  1913  term  of  said  court  in  favor  of 
the  complainant  in  the  above  entitled  cause  and  against 
the  intervener  William  F.  Slaughter  and  against  each 
and  all  of  the  other  interveners  with  him  joined,  wherein 
and  whereby  it  was  and  is  adjudged  and  decreed  that  the 
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motion  of  the  complainant  to  strike  the  joint  and  sev- 
eral petition  in  intervention  of  said  WiUiam  F.  Slaugh- 
ter and  others  with  him  joined,  be  sustained  and  that  said 
petition  in  intervention  be  stricken  for  want  of  equity 
therein. 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof ; 

And  Edward  D.  Townsend  and  each  and  all  of  the 
aforesaid  interveners  with  him  joined  who  are  hereto- 
fore named  as  petitioners  herein,  conceiving  themselves 
aggrieved  by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
entitled  cause  and  entered  therein  on  the  1st  day  of  July, 
1913  at  the  March,  1913  term  of  said  court  in  favor  of 
the  complainant  in  the  above  entitled  cause  and  against 
the  intervener  Edward  D.  Townsend  and  against  each 
and  all  of  the  other  interveners  with  him  joined,  wherein 
and  whereby  it  was  and  is  adjudged  and  decred  that  the 
motion  of  the  complainant  to  strike  the  joint  and  several 
petition  in  intervention  of  said  Edward  D.  Townsend 
and  others  with  him  joined,  be  sustained  and  that  said 
petition  in  intervention  be  stricken  for  want  of  equity 
therein, 

Do  and  each  of  them  does  hereby  jointly  and  sever- 
ally appeal  from  the  said  judgment  and  order  and  from 
the  whole  and  from  each  and  every  part  thereof; 

And  John  Burbee  and  each  and  all  of  the  aforesaid 
interveners  with  him  joined  who  are  heretofore  named 
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as  petitioners  herein,  conceiving  themselves  aggrieved 
by  the  judgment  and  order  of  the  court,  made  and  ren- 
dered in  the  above  entitled  court  in  the  above  entitled 
cause  and  entered  therein  on  the  1st  day  of  July,  1913 
at  the  March,  1913  term  of  said  court  in  favor  of  the 
complainant  in  the  above  entitled  cause  and  against  the 
intervener  John  Burbee  and  against  each  and  all  of  the 
other  interveners  with  him  joined,  wherein  and  whereby 
it  was  and  is  adjudged  and  decreed  that  the  motion  of 
the  complainant  to  strike  the  joint  and  several  petition 
in  intervention  of  said  John  Burbee  and  others  with  him 
joined,  be  sustained  and  that  said  petition  in  intervention 
be  stricken  for  want  of  equity  therein, 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof ; 

And  Milo  F.  Dennis  and  another  of  the  aforesaid  in- 
terveners with  him  joined  who  are  heretofore  named 
as  petitioners  herein,  conceiving  themselves  aggrieved  by 
the  judgment  and  order  of  the  court,  made  and  rendered 
in  the  above  entitled  court  in  the  above  entitled  cause 
and  entered  therein  on  the  1st  day  of  July,  1913  at  the 
March,  1913  term  of  said  court  in  favor  of  the  complain- 
ant in  the  above  entitled  cause  and  against  the  inter- 
vener Milo  F.  Dennis  and  against  the  other  intervener 
with  him  joined,  wherein  and  whereby  it  was  and  is 
adjudged  and  decreed  that  the  motion  of  the  complain- 
ant to  strike  the  joint  and  several  petition  in  inten^en- 
tion  of  said  Milo  F.  Dennis  and  the  other  with  him 
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joined,  be  sustained  and    that    said  petition    in    inter- 
vention be  stricken  for  want  of  equity  therein, 

Do  and  each  of  them  does  hereby  jointly  and  sever- 
ally appeal  from  the  said  judgment  and  order  and  from 
the  whole  and  from  each  and  every  part  thereof; 

And  Frank  Terrace  and  each  and  all  of  the  afore- 
said interveners  with  him  joined  who  are  heretofore 
named  as  petitioners  herein,  conceiving  themselves  ag- 
grieved by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
entitled  cause  and  entered  therein  on  the  1st  day  of 
July,  1913  at  the  March,  1913  term  of  said  court  in 
favor  of  the  complainant  in  the  above  entitled  cause 
and  against  the  intervener  Frank  Terrace  and  against 
each  and  all  of  the  other  interveners  with  him  joined, 
wherein  and  whereby  it  was  and  is  adjudged  and  de- 
creed that  the  motion  of  the  complainant  to  strike  the 
joint  and  several  petition  in  intervention  of  said  Frank 
Terrace  and  others  with  him  joined,  be  sustained  and 
that  said  petition  in  intervention  be  stricken  for  want 
of  equity  therein, 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof  • 

And  Charles  J.  Vanzile  and  each  and  all  of  the 
aforesaid  interveners  with  him  joined  who  are  hereto- 
fore named  as  petitioners  herein,  conceiving  themselves 
aggrieved  by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
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entitled  cause  and  entered  therein  on  the  1st  day  of 
July,  1913  at  the  March,  1913  term  of  said  court  in 
favor  of  the  complainant  in  the  above  entitled  cause  and 
against  the  intervener  Charles  J.  Vanzile  and  against 
each  and  all  of  the  other  interveners  with  him  joined, 
wherein  and  whereby  it  was  and  is  adjudged  and  de- 
creed that  the  motion  of  the  complainant  to  strike  the 
joint  and  several  petition  in  intervention  of  said  Charles 
J.  Vanzile  and  lothers  with  him  joined,  be  sustained  and 
that  said  petition  in  intervention  be  stricken  for  want  of 
equity  therein. 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof ; 

And  Lvither  E.  Trowbridge,  the  aforesaid  intervener 
who  is  heretofore  named  as  petitioner  herein,  conceiving 
himself  aggrieved  by  the  judgment  and  order  of  the 
court,  made  and  rendered  in  the  above  entitled  court  in 
the  above  entitled  cause  and  entered  therein  on  the  1st 
day  of  July,  1913  at  the  March,  1913  term  of  said  court 
in  favor  of  the  complainant  in  the  above  entitled  cause 
and  against  the  intervener  Luther  E.  Trowbridge, 
wherein  and  whereby  it  was  and  is  adjudged  and  de- 
creed that  the  motion  of  the  complainant  to  strike  the 
petition  in  intervention  of  the  said  Luther  E.  Trow- 
bridge, be  sustained  and  that  said  petition  in  interven- 
tion be  stricken  for  want  of  equity  therein. 

Does  hereby  appeal  from  the  said  judgment  and  or- 
der and  from  the  whole  and  from  each  and  every  part 
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thereof ; 

And  Geo.  W.  Wright  and  each  and  all  of  the  afore- 
said inter^'eners  with  him  joined  who  are  heretofore 
named  as  petitioners  herein,  conceiving  themselves  ag- 
grieved by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
entitled  cause  and  entered  therein  on  the  1st  day  of 
July,  1913  at  the  March,  1913  term  of  said  court  in 
favor  of  the  complainant  in  the  above  entitled  cause 
and  against  the  intervener  Geo.  W.  Wright  and  against 
each  and  all  of  the  other  interveners  with  him  joined, 
wherein  and  whereby  it  was  and  is  adjudged  and  de- 
creed that  the  motion  of  the  complainant  to  strike  the 
joint  and  several  petition  in  intervention  of  Geo.  W. 
Wright  and  others  with  him  joined,  be  sustained  and 
that  said  petition  in  intervention  be  stricken  for  want 
of  equity  therein, 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof; 

And  William  E.  Cai'ter  and  each  and  all  of  the 
aforesaid  interveners  with  him  joined  who  are  hereto- 
fore named  as  petitioners  herein,  conceiving  themselves 
aggrieved  by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
entitled  cause  and  entered  therein  on  the  1st  day  of  July, 
1913  at  the  March,  1913  term  of  said  court  in  favor  of 
the  complainant  in  the  above  entitled  cause  and  against 
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the  intervener  William  E.  Carter  and  against  each  and 
all  of  the  other  interveners  with  him  joined,  wherein  and 
whereby  it  was  and  is  adjudged  and  decreed  that  the 
motion  of  the  complainant  to  strike  the  joint  and  sev- 
eral petition  in  intervention  of  William  E.  Carter  and 
others  with  him  joined,  be  sustained  and  that  said  peti- 
tion in  intervention  be  stricken  for  want  of  equity 
therein, 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally^ appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof ; 

And  Arthur  R.  Golder  and  each  and  all  of  the  afore- 
said interveners  with  him  joined  who  are  heretofore 
named  as  petitioners  herein,  conceiving  themselves  ag- 
grieved by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above  en- 
titled cause  and  entered  therein  on  the  1st  day  of  July, 
1913  at  the  ISIarch,  1913  term  of  said  com't  in  favor  of 
the  complainant  in  the  above  entitled  cause  and  against 
the  intervener  Arthur  L.  Golder  and  against  each  and 
all  of  the  other  interveners  with  him  joined,  wherein  and 
whereby  it  was  and  is  adjudged  and  decreed  that  the 
motion  of  the  complainant  to  strike  the  joint  and  sev- 
eral petition  in  intervention  of  Arthur  L.  Golder  and 
others  with  him  joined,  be  sustained  and  that  said  peti- 
tion in  intervention  be  stricken  for  want  of  equity 
therein. 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
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erally  appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof ; 

And  Elmer  L.  Hancock  and  each  and  all  of  the 
aforesaid  interveners  with  him  joined  who  are  hereto- 
fore named  as  petitioners  herein,  conceiving  themselves 
aggrieved  by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
entitled  cause  and  entered  therein  on  the  1st  day  of 
July,  1913  at  the  March,  1913  term  of  said  court  in 
favor  of  the  complainant  in  the  above  entitled  cause 
and  against  the  intervener  Elmer  L.  Hancock  and 
against  each  and  all  of  the  other  interveners  with  him 
joined,  wherein  and  whereby  it  was  and  is  adjudged 
and  decreed  that  the  motion  of  the  complainant  to  strike 
the  joint  and  several  petition  in  intervention  of  Elmer 
L.  Hancock  and  others  with  him  joined,  be  sustained 
and  that  said  petition  in  intervention  be  stricken  for 
want  of  equity  therein, 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof; 

And  Robert  Aistrop  and  each  and  all  of  the  afore- 
said interveners  with  him  joined  who  are  heretofore 
named  as  petitioners  herein,  conceiving  themselves  ag- 
grieved by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above  en- 
titled cause  and  entered  therein  on  the  1st  day  of  July, 
1913  at  the  March,  1913  term  of  said  court  in  favor  of 
the  complainant  in  the  above  entitled  cause  and  against 
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the  intervener  Robert  Aistrop  and  against  each  and  all 
of  the  other  interveners  with  him  joined,  wherein  and 
whereby  it  was  and  is  adjudged  and  decreed  that  the 
motion  of  the  complainant  to  strike  the  joint  and  sev- 
eral petition  in  intei-vention  of  Robert  Aistrop  and 
others  with  him  joined,  be  sustained  and  that  said  peti- 
tion in  intervention  be  stricken  for  want  of  equity 
therein, 

Do  and  each  of  them  does  hereby  jointly  and  sever- 
ally appeal  from  the  said  judgment  and  order  and  from 
the  whole  and  from  each  and  everj'^  part  thereof; 

And  William  McLeod  and  each  and  all  of  the  afore- 
said interveners  with  him  joined  who  are  heretofore 
named  as  petitioners  herein,  conceiving  themselves  ag- 
grieved by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
entitled  cause  and  entered  therein  on  the  1st  day  of  July, 
1913  at  the  March,  1913  term  of  said  court  in  favor  of 
the  complainant  in  the  above  entitled  cause  and  against 
the  intervener  William  McI>eod  and  against  each  and 
all  of  the  other  interveners  with  him  joined,  wherein 
and  whereby  it  was  and  is  adjudged  and  decreed  that 
the  motion  of  the  complainant  to  strike  the  joint  and 
several  petition  in  intervention  of  William  McLeod  and 
others  with  him  joined,  be  sustained  and  that  said  pe- 
tition in  intervention  be  stricken  for  want  of  equity 
therein, 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
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erally  appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof ; 

And  B.  W.  Nunnally  and  each  and  all  of  the  afore- 
said interveners  with  him  joined  who  are  heretofore 
named  as  petitioners  herein,  conceiving  themselves  ag- 
grieved by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
entitled  cause  and  entered  therein  on  the  1st  day  of 
July,  1913  at  the  March,  1913  term  of  said  court  in 
favor  of  the  complainant  in  the  above  entitled  cause 
and  against  the  intervener  B.  W.  Nunnally  and  against 
each  and  all  of  the  other  interveners  with  him  joined, 
wherein  and  whereby  it  was  and  is  adjujdged  and  de- 
creed that  the  motion  of  the  comj^lainant  to  strike  the 
joint  and  several  petition  in  intervention  of  B.  W.  Nun- 
nail}^  and  others  with  him  joined,  be  sustained  and  that 
said  petition  in  intervention  be  stricken  for  want  of 
equity  therein; 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  aJid  from  each  and  every  part  thereof; 

And  Paul  C.  L'amoreaux  and  each  and  all  of  the 
aforesaid  interveners  with  him  joined  who  are  hereto- 
fore named  as  petitioners  herein,  conceiving  themselves 
aggrieved  by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above  en- 
titled cause  and  entered  therin  on  the  1st  day  of  July, 
1913  at  the  March,  1913  term  of  said  court  in  favor 
of  the  complainant  in  the  above  entitled  cause  and 
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against  the  intervener  Paiil  C.  L'amoreaux  and  against 
each  and  all  of  the  other  interveners  with  him  joined, 
wherein  and  whereby  it  was  and  is  adjudged  and  decreed 
that  the  motion  of  the  complainant  to  strike  the  joint 
and  several  petition  in  intervention  of  Paul  C.  L'amor- 
eaux and  others  with  him  joined,  be  sustained  and  that 
said  petition  in  intervention  be  stricken  for  want  of 
equity  therein, 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof ; 

And  John  F.  Fowler  and  each  and  all  of  the  afore- 
said interv^eners  with  him  joined  who  are  heretofore 
named  as  petitioners  herein,  conceiving  themselves  ag- 
grieved by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
entitled  cause  and  entered  therein  on  the  1st  day  of 
July,  1913,  at  the  March,  1913  term  of  said  court  in 
favor  of  the  complainant  in  the  above  entitled  cause 
and  against  the  intervenor  John  F.  Fowler  and  against 
each  and  all  of  the  other  intervenors  with  him  joined, 
wherein  and  whereby  it  was  and  is  adjudged  and  de- 
creed that  the  motion  of  the  complainant  to  strike  the 
joint  and  several  petition  in  intervention  of  John  F. 
Fowler  and  others  with  him  joined,  be  sustained  and  that 
said  petition  in  intervention  be  stricken  for  want  of 
equity  therein. 

Uo  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
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from  the  whole  and  from  each  and  every  part  thereof; 
And  L.  C.  Keylon  and  each  and  all  of  the  aforesaid 
interveners  with  him  joined  who  are  heretofore  named 
as  petitioners  herein,  conceiving  themselves  aggrieved 
by  the  judgment  and  order  of  the  court,  made  and  ren- 
dered in  the  above  entitled  court  in  the  above  entitled 
cause  and  entered  therein  on  the  1st  day  of  July,  1913 
at  the  March,  1913  term  of  said  court  in  favor  of  the 
complainant  in  the  above  entitled  cause  and  against  the 
intervener  L.  C.  Keylon  and  against  each  and  all  of 
the  other  interveners  with  him  joined,  wherein  and 
w^hereby  it  was  and  is  adjudged  and  decreed  that  the 
motion  of  the  complainant  to  strike  the  joint  and  sev- 
eral petition  in  intervention  of  L.  C.  Keylon  and  others 
with  him  joined,  be  sustained  and  that  said  petition  in 
intervention  be  stricken  for  want  of  equity  therein, 

Do  and  each  of  them  does  hereby  jointly  and  sever- 
ally appeal  from  the  said  judgment  and  order  and  from 
the  whole  and  from  each  and  every  part  thereof ; 

And  R.  E.  Cameron  and  each  and  all  of  the  afore- 
said interveners  with  him  joined  who  are  heretofore 
named  as  petitioners  herein,  conceiving  themselves  as- 
grieved  by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
entitled  cause  and  entered  therein  on  the  1st  day  of 
July,  1913  at  the  March,  1913  term  of  said  court  in 
favor  of  the  complainant  in  the  above  entitled  cause  and 
against  the  interveners  R.  E.  Cameron  and  against  each 
and  all  of  the  other  interveners  with  him  joined,  wherein 
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and  whereby  it  was  and  is  adjudged  and  decreed  that 
the  motion  of  the  complainant  to  strike  the  joint  and 
several  petition  in  intervention  of  R.  E.  Cameron  and 
others  with  him  joined,  be  sustained  and  that  said  peti- 
tion in  intervention  be  stricken  for  want  of  equity  therein. 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof ; 

And  Charles  W.  Varnum  and  each  and  all  of  the 
aforesaid  interveners  with  him  joined  who  are  hereto- 
fore named  as  petitioners  herein,  conceiving  themselves 
aggrieved  by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
entitled  cause  and  entered  therein  on  the  1st  day  of 
July,  1913  at  the  March,  1913  term  of  said  court  in  favor 
of  the  complahiant  in  the  above  entitled  cause  and 
against  the  intervener  Charles  W.  Varnum  and  against 
each  and  all  of  the  other  interveners  with  him  joined, 
wherein  and  whereby  it  was  and  is  adjudged  and  de- 
creed that  the  motion  of  the  complainant  to  strike  the 
joint  and  several  petition  in  intervention  of  Charles  W. 
Varnum  and  others  with  him  joined,  be  sustained  and 
that  said  petition  in  intervention  be  stricken  for  want 
of  equity  therein,  ^ 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof ; 

And  Nicholas  Herrman  and  each  and  all  of  the  afore- 
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said  intervenors  with  him  joined  who  are  heretofore 
named  as  petitioners  herein,  conceiving  themselves  ag- 
grieved by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
entitled  cause  and  entered  therein  on  th  1st  day  of  July, 
1913  at  the  March,  1913  term  of  said  court  in  favor 
of  the  complainant  in  the  above  entitled  cause  and 
against  the  intervener  Nicholas  Herrman  and  against 
each  and  all  of  the  other  interveners  with  him  joined, 
wherein  and  whereby  it  w-as  and  is  adjudged  and  de- 
creed that  the  motion  of  the  complainant  to  strike  the 
joint  and  several  petition  in  intervention  of  Nicholas 
Herrman  and  others  with  him  joined,  be  sustained  and 
that  said  petition  in  intervention  be  stricken  for  want  of 
equity  therein, 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
frtom  the  whole  and  from  each  and  every  part  thereof; 

And  Edwin  F.  Anderson  and  each  and  all  of  the 
aforesaid  interveners  with  him  joined  who  are  hereto- 
fore named  as  petitioners  herein,  conceiving  themselves 
aggrieved  by  the  judgment  and  order  of  the  court, 
made  and  rendered  in  the  above  entitled  court  in  the 
above  entitled  cause  and  entered  therein  on  the  1st.  day 
of  July,  1913,  at  the  March,  1913  term  of  said  court 
in  favor  of  the  complainant  in  the  above  entitled  cause 
and  against  the  intervener  Edwin  F.  Anderson  and 
against  each  and  all  of  the  other  interveners  with  him 
joined,  wherein  and  whereby  it  was  and  is  adjudged 
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and  decreed  that  the  motion  of  the  complainant  to  strike 
the  joint  and  several  petition  in  intervention  of  Edwin 
F.  Anderson  and  others  with  him  joined,  be  sustained 
and  that  said  petition  in  intervention  be  stricken  for 
want  of  equity  therein, 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof ; 

And  Fred  J.  Gould  and  each  and  all  of  the  afore- 
said interveners  with  him  joined  w^ho  are  heretofore 
named  as  petitioners  herein,  conceiving  themselves  ag- 
grieved by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
entitled  cause  and  entered  therein  on  the  1st.  day  of 
July,  1913  at  the  March,  1913  term  of  said  court  in 
favor  of  the  complainant  in  the  above  entitled  cause  and 
against  the  intervener  Fred  J.  Gould  and  against  each 
and  all  of  the  other  interveners  with  him  joined,  wherein 
and  whereby  it  was  and  is  adjudged  and  decreed  that 
the  motion  of  the  complainant  to  strike  the  joint  and 
several  petition  in  intervention  of  Fred  J.  Gould  and 
others  with  him  joined,  be  sustained  and  that  said  peti- 
tion in  intervention  be  stricken  for  want  of  equity 
therein, 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof ; 

And  Abram  B.  Horner  and  each  and  all  of  the  afore- 
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said  interveners  with  him  joined  who  are  heretofore 
named  as  petitioners  herein,  conceiving  themselves  ag- 
grieved by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
entitled  cause  and  entered  therein  on  the  1st.  day  of 
July,  1913  at  the  March,  1913  term  of  said  court  in 
favor  of  the  complainant  in  the  above  entitled  cause  and 
against  the  intervener  Abram  B.  Horner  and  against 
each  and  all  of  the  other  interveners  with  him  joined, 
wherein  and  whereby  it  was  and  is  adjudged  and  de- 
creed that  the  motion  of  the  complainant  to  strike  the 
joint  and  several  petition  in  intervention  of  Abram  B. 
Horner  and  others  with  him  joined,  be  sustained  and 
that  said  petition  in  intervention  be  stricken  for  want 
of  equity  therein. 

Do  and  each  of  them  does  hereby  jointly  and  sever- 
ally appeal  from  the  said  judgment  and  order  and  from 
the  w^hole  and  from  each  and  every  part  thereof; 

And  George  B.  Bothwell  and  each  and  all  of  the 
aforesaid  interveners  with  him  joined  who  are  hereto- 
fore named  as  petitioners  herein,  conceiving  themselves 
aggrieved  by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above  en- 
titled cause  and  entered  therein  on  the  1st.  day  of  July, 
1913  at  the  March,  1913  term  of  said  court  in  favor  of 
the  complainant  in  the  above  entitled  cause  and  against 
the  intervener  George  B.  Bothwell  and  against  each  and 
all  of  the  other  interveners  with  him  joined,  wherein  and 
whereby  it  was  and  is  adjudged  and  decreed  that  the 
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motion  of  the  complainant  to  strike  the  joint  and  several 
petition  in  intervention  of  George  B.  Both  well  and 
others  with  him  joined,  be  sustained  and  that  said  peti- 
tion in  intervention  be  stricken  for  want  of  equity 
therein. 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof; 

And  Hei-vey  L.  Keyes  and  each  and  all  of  the  afore- 
said interveners  with  him  joined  who  are  heretofore 
named  as  petitioners  herein,  conceiving  themselves  ag- 
grieved bv  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
entitled  cause  and  entered  therein  on  the  1st.  day  of 
July,  1913,  at  the  March,  1913  term  of  said  court  in 
favor  of  the  complainant  in  the  above  entitled  cause  and 
against  the  intervener  Hervey  L.  Keyes  and  against 
each  and  all  of  the  other  interveners  with  him  joined, 
wherein  and  whereby  it  was  and  is  adjudged  and  de- 
creed that  the  motion  of  the  complainant  to  strike  the 
joint  and  several  petition  in  intervention  of  Hervey  L. 
Keyes  and  others  with  him  joined,  be  sustained  and 
that  said  petition  in  intervention  be  stricken  for  want 
of  equity  therein, 

Do  and  each  of  them  does  hereby  jointly  and  sever- 
ally appeal  from  the  said  judgment  and  order  and  from 
the  whole  and  from  each  and  every  part  thereof; 

And  Marvin  P.  Alford  and  each  and  all  of  the  afore- 
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said  interveners  with  him  joined  who  are  heretofore 
named  as  petitioners  herein,  conceiving  themselves  ag- 
grieved by  the  judgment  and  order  of  the  court,  made 
and  rendered  in  the  above  entitled  court  in  the  above 
entitled  cause  and  entered  therein  on  the  1st.  day  of 
July,  1913  at  the  March,  1913  term  of  said  court  in 
favor  of  the  complainant  in  the  above  entitled  cause  and 
against  the  intervener  Marvin  P.  Alford  and  against 
each  and  all  of  the  other  interveners  with  him  joined, 
wherein  and  whereby  it  was  and  is  adjudged  and  de- 
creed that  the  motion  of  the  complainant  to  strike  the 
joint  and  several  petition  in  intervention  of  Marvin  P. 
Alford  and  others  with  him  joined,  be  sustained  and  that 
said  petition  in  intervention  be  stricken  for  want  of 
equity  therein, 

Do  and  each  of  them  does  hereby  jointly  and  sev- 
erally appeal  from  the  said  judgment  and  order  and 
from  the  whole  and  from  each  and  every  part  thereof; 

And  Albert  Bozarth  and  each  and  all  of  the  aforesaid 
interveners  with  him  joined  who  are  heretofore  named 
as  petitioners  herein,  conceiving  themselves  aggrieved 
by  the  judgment  and  order  of  the  court,  made  and  ren- 
dered in  the  above  entitled  court  in  the  above  entitled 
cause  and  entered  therein  on  the  1st.  day  of  July,  1913 
at  the  March,  1913  term  of  said  court  in  favor  of  the 
complainant  in  the  above  entitled  cause  and  against  the 
intervenor  Albert  Bozarth  and  against  each  and  all  of 
the  other  interveners  with  him  joined,  wherein  and 
whereby  it  was  and  is  adjudged  and  decreed  that  the 
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motion  of  the  complainant  to  strike  the  joint  and  sev- 
eral petition  in  intervention  of  Albert  Bozarth  and  oth- 
ers with  him  joined,  be  sustained  and  that  said  petition 
in  intervention  be  stricken  for  want  of  equity  therein. 

Do  and  each  of  them  does  hereby  jointly  and  sever- 
ally appeal  from  the  said  judgment  and  order  and 
from  the  whole  thereof  and  from  each  and  every  part 
thereof  and  do  and  each  of  them  does  hereby  jointly  and 
severally  further  appeal  from  the  orders  and  decrees 
and  from  the  whole  and  each  and  every  part  thereof 
heretofore  herein  rendered  in  said  cause  on  July  1,  1913, 
wherein  and  whereby  upon  motion  of  the  Oregon  and 
California  Railroad  Company,  Southern  Pacific  Com- 
pany, Stephen  T.  Gage,  individually  and  as  trustee. 
Union  Trust  Company,  individually  and  as  trustee,  it 
was  adjudged  and  decreed  that  the  complaints  of  cross- 
complainants  and  each  thereof  and  the  petitions  in  inter- 
vention and  each  thereof,  therein  and  theretofore  filed  in 
said  cause  should  be  and  were  dismissed  at  the  costs  of 
the  said  cross-complainants  and  said  interveners,  and 
each  thereof,  severally. 
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TO  THE  UNITED  STATES  CIRCUIT 
COURT  OF  APPEALS  FOR  THE  NINTH 
CIRCUIT: 

And  all  of  your  petitioners  herein  do  and  each  of 
them  does  file  herewith  their  and  each  of  their  assign- 
ments of  error  asserted  and  intended  to  be  urged  upon 
this  their  said  appeal  and  all  of  j'^our  petitioners  herein 
do  and  each  of  them  does  pray  that  their  said  petition 
for  appeal  and  their  said  appeal  may  be  allowed  and 
that  citation  issue  herein  as  provided  by  law  and  that 
a  transcript  of  the  record  proceedings  and  papers  upon 
which  said  judgment  and  decree  was  made  and  entered 
and  upon  which  each  of  the  said  several  orders  was  made 
and  entered  all  duly  authenticated,  may  be  sent  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

And  also  that  an  order  be  made  fixing  the  amount 
of  security  which  your  petitioners  shall  give  and  fur- 
nish upon  this  their  said  appeal. 

And  your  petitioners  will  ever  pray. 
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A.  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  said  defend- 
ants cross  complainants,  John  L.  Snyder, 
Julius  F.  Prahl,  Albert  E.  Thompson, 
James  Barr,  Fred  Witte,  W.  A.  Anderson, 
W.  H.  Anderson,  O.  M.  Anderson,  F.  E. 
Williams,  Paul  Birkenfeld,  J.  H.  Lewis, 
Francis  S.  Wiser,  W.  E.  Anderson,  Albert 
Arms,  Joseph  A.  Maxwell,  Isaac  McKay, 
J.  R.  Peterson,  D.  MacLafferty,  Edgar 
MacLafferty,  V.  V.  McAboy,  George  C. 
MacLafferty,  George  Edgar  MacLafferty, 
E.  L.  MacLafferty,  B.  N.  MacLafferty, 
Enos  M.  Fluhrer,  F.  W.  Floeter,  and  S. 
Shryock. 


A.  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  said  defend- 
ants cross  complainants,  Sidney  Ben  Smith, 
Orrin  J.  Lawrence,  Robert  G.  Balderree, 
Oscar  E.  Smith,  Egbert  C.  Lake,  C.  W. 
Sloat,  Jesse  F.  Holbrook,  A.  E.  Hauden- 
schield,  S.  H.  Montgomery,  W.  A.  Noland, 
James  C.  O'Neill,  Alexander  Fauske, 
Francis  Wiest,  Cordelia  Michael,  John  B. 
Wiest,  Cyrus  Wiest,  John  Wiest,  Thomas 
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Manley  Hill,  Otto  Nelson,  Jasper  L. 
Hewitt,  B.  L.  Porter,  Frank  Wells,  C.  P. 
Wells,  I.  H.  Ingram,  L.  G.  Reeves,  W.  W. 
Wells,  F.  M.  Rhoades,  Roy  W.  Minkler, 
and  Marvin  Martin. 

MOULTON  &  SCHWARTZ, 

LEWIS  C.  GARRIGUS, 

Socilitors  and  Attorneys  for  said  defend- 
ants cross  complainants,  John  H.  Haggett, 
Charles  W.  Mead,  William  Otterstrom, 
Angus  MacDonald,  John  T.  Moan,  Joseph 
D.  Hadley,  Henry  C.  Ott,  Fred  L.  Free- 
bing,  William  Cain,  R.  T.  Aldrich,  and 
O.  V.  Hickman. 


A.  C.  WOODCOCK, 

E.  L.  C.  FARRIN, 

DAN  R.  MURPHY, 

Solicitors  and  Attorneys  for  said  interveners 
William  F.  Slaughter  and  each  and  all  of 
the  persons  whose  names  are  specifically 
set  forth  in  the  above  title  to  this  cause,  com- 
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mencing  with  and  including  the  said  Wil- 
liam F.  Slaughter,  down  to  and  including 
Arthur  Persinger,  being  all  of  the  persons 
who,  by  leave  of  court,  filed  their  joint 
complaint  in  intervention  in  this  cause  on 
the  24th  day  of  September,  1908. 


L.  G.  ENGLISH, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Edward  D.  Townsend,  Louis  G. 
English,  Ralph  W.  Core  and  Edgar  O. 
Holladay. 


A.  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners John  Burbee,  Marion  Smith,  Charles 
Burbee,  Oscar  H.  Sherman  and  Charles 
Wiest. 


A.  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Milo  F.  Dennis  and  Leopold  H. 
Deitz, 
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SHEPARD  & 
BURKHEIMER, 

Successors  to 
SHEPARD  &  FLETT; 
JOHN  E.  BURKHEIMER, 
CHARLES  E.  SHEPARD, 
C.  I.  LEAVENGOOD, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Frank  Terrace  and  each  and  all  of 
the  persons  whose  names  are  specifically 
set  forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  Frank 
Terrace,  down  to  and  including  John  Zoffi, 
being  all  of  the  persons  who,  by  leave  of 
court,  filed  their  joint  complaint  in  inter- 
vention in  this  cause  on '  the  2nd  ^day  of 
December,  1908. 


LEROY  LOMAX, 

Of  Solicitors  and  Attorneys  for  the  said 
interveners  Charles  J.  Vanzile  and  each  and 
all  of  the  persons  whose  names  are  speci- 
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fically  set  forth  in  the  above  title  to  this 
cause,  commencing  with  and  including  the 
said  Charles  J.  Vanzile,  down  to  and  includ- 
ing E.  R.  Seeley,  being  all  of  the  persons 
who,  by  leave  of  court,  filed  their  joint  com- 
plaint in  intervention  in  this  cause  on  the 
23rd  day  of  December,  1908. 


MOULTON  &  SCHWARTZ, 
LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
vener Luther  E.  Trowbridge. 

A.  C.  WOODCOCK, 
GEO.  W.  WRIGHT, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners George  W.  Wright,  William  W. 
Bailey,  Willetta  Wright,  W.  H.  Queener, 
Eulah  Wright  and  Joseph  E.  Wright. 

A.  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Arthur  L.  Golder,  George  W.  Trefen 
and  Lewis  J.  Trefen. 
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A.  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners William  E.  Carter,  Frank  Carter  and 
William  H.  Prentice. 

DAY  &  BREWER, 

JNO.  MILLS  DAY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Elmer  L.  Hancock  and  each  and  all 
of  the  persons  whose  names  are  specifically 
set  forth  in  the  above  title  to  this  cause, 
commencing  with  and  including  the  said 
Elmer  L.  Hancock,  down  to  and  including 
Lucius  P.  Ranous,  being  all  of  the  persons 
who,  by  leave  of  court,  filed  their  joint 
complaint  in  intervention  in  this  cause  on 
the  8th  day  of  February,  1909. 

OGLESBY  YOUNG, 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Robert  Aistrop,  Herb  Palmer,  Clara 
L.  Palmer,  Tina  Palmer,  P.  L.  Palmer, 
Walter  Anderson,  Lewis  Johanson,  Edwin 
Rice,  W.  C,  Rhude  and  Frank  A.  Durrah. 
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A,  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners William  McLeod,  Charles  O.  Ander- 
son, John  B.  McLeod,  John  L.  Morgan,  A. 
N.  Sarjent,  J.  W.  Sargent,  Travis  Martin, 
Fred  A.  Sarjent,  J.  W.  McDonald,  E.  J. 
Pearl,  Robert  C.  Martin,  Susan  Martin, 
Gertie  Martin,  Susie  Martin,  B.  S.  Martin, 
S.  L.  Overton,  L.  Overton,  H.  A.  Foley, 
D.  O.  Cross,  and  R.  C.  Foley. 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners B.  W.  Nunnally,  William  Weist, 
John  Weist,  Francis  Weist,  Geo.  E.  Wal- 
ling, W.  D.  Sappington,  Edward  E. 
Stucker  and  O.  N.  Cranor. 


G.  G.  SCHMITT, 

GRIDLEY,  CULVER 

&  KIND, 

PAUL  C.  L'AMOREAUX, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Paul  C.  L'Amoreaux,  Albert  E. 
Barkman,    Clyde    M.    Adair,    Carrie    M. 
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Wicker,  Julia  S.  Skilton,  Edward  H. 
White,  Olive  Maguire,  Coleman  S.  Everett, 
Isadore  Whiteson,  Harry  Hamill,  John  C. 
Hamill,  Julia  R.  Fox,  Henry  W.  McFar- 
lane,  Fred  G.  Merrill,  Edward  Robertson 
Abbot,  Manning  D.  L'Amoreaux,  Agnes 
G.  Stewart,  Ida  M.  Pahlman  and  Rose 
L'Amoreaux. 


B.  W.  COINER, 
JNO.  MILLS  DAY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners John  F.  Fowler,  and  each  and  all  of 
the  persons  whose  names  are  specifically  set 
forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  John 
F.  Fowler,  down  to  and  including  Minnette 
Johnson,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in 
intervention  in  this  cause  on  the  1st  day  of 
March,  1909. 


L.  D.  MAHONE, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners L.  C.  Keylon,  E.  E.  Keylon,  C.  S, 
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Staats,  E.  J.  Staats,  Rodney  C.  White,  Ida 
A.  White,  Grant  Nixon,  Adolphus  Gaunt, 
and  Anton  Carlson. 


DAY  &  BREWER, 
JNO.  MILLS  DAY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners R.  E.  Cameron  and  each  and  all  of 
the  persons  whose  names  are  specifically  set 
forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  R.  E. 
Cameron,  down  to  and  including  John  A. 
Miller,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in 
intervention  in  this  cause  on  the  1st  day  of 
March,  1909. 


SETON  &  STRAHAN, 
CLAUDE  STRAHAN, 
LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Charles  W.  Vamum,  Elizabeth  M. 
Edwards,  Thomas  F.  Hartzel,  Madge 
Bartholomew,  Daisy  Lebo,  Mary  E.  Black, 
Arthur  J.  Pate,  Flora  E.  King,  Howard 
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S    Robertson,  W.  E.  Bowdon,  Frank  B. 
Mauzer,  F.  H.  Southerland,  M.  B.  Carpen- 
ter, H.  E.  Gould,  J.  N.  Husted,  Magdalene 
Haycox,  Samuel  Haycox,  Louise  Rommel, 
R   W.  Edwards,  Robert  James,  Clare  M. 
James,  Albert  Trego,  Leta  G.  Trego,  Harry 
Hurlbut,  Hally  E.   Hurlbut,   Charles  E. 
Pate,    Benjamin    Bowles,    Jesse    Bowles, 
Peter  J.  Oleson,  Frances  R.  Hopper,  Miller 
E  Preston,  Willis  G.  Mudd,  A.  C.  Spencer, 
Martin  Herbert   Kennedy,  Dell  Dickson, 
Chauncey  Thomas,  Frank  B.  Manzer  and 
Adeline  James. 


LEROY  LOMAX, 

Of   Solicitors  and  Attorneys  for  the  said 
interveners     Nicholas     Herrman,     Robert 
Kruse,  George  W.  Sepham,  F.  E.  Gige, 
Emma    Case,    Celia    Zaugg,    George    F. 
Brooks,  Harriett  Poll,  Mary  S.  Blair,  Jay 
Tice,  Frank  E.  Poll,  R.  E.  Andrews,  John 
Subirt,  F.  K.  Kamp,  James  McHugh,  C. 
B.  Hurby,  J.  E.  Ketcham,  G.  A.  Hunt- 
zicher   August  Matz,  Maud  Stewart,  Fred 
C  Lundy,  Charles  F.  Barnes,  F.  A.  Hilde- 
brand,  Henry  A.  Balles,  J.  P.  Tiffault, 
Fred  Bustrin,  H.  M.  Bustrin,  Byron  G. 
Hall,  William  O.  Hall,  Charles  E.  Lennan, 
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Hortence  B.  Lennan,  P.  G.  Larson,  Wil- 
liam Hoeck  and  Henry  Hoeck. 

PARIS  MARTIN, 

JNO.  MILLS  DAY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Edwin  F.  Anderson  and  each  and 
all  of  the  persons  whose  names  are  speci- 
fically set  forth  in  the  above  title  to  this 
cause,  commencing  with  and  including  the 
said  Edwin  F.  Anderson,  down  to  and  in- 
cluding Montello  Gray,  being  all  of  the  per- 
sons who,  by  leave  of  court,  filed  their  joint 
complaint  in  intervention  in  this  cause  on 
the  12th  day  of  May,  1909. 

LEWIS  C.  GARRIGUS, 

EUGENE  BLAND, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Fred  J.  Gould  and  each  and  all  of 
the  persons  whose  names  are  specifically  set 
forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  Fred 
J.  Gould,  down  to  and  including  E.  G.  Bent- 
ley,  being  all  of  the  persons  who,  by  leave 
of  court,  filed  their  joint  complaint  in  inter- 
vention in  this  cause  on  the  28th  day  of  July, 
1909. 
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PETER  J.  DANHOFF,  and 
H.  M.  ESTERLY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Abram  B.  Horner  and  each  and  all 
of  the  persons  whose  names  are  specifically- 
set  forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  Abram 
B.  Horner,  down  to  and  including  William 
Thwaites,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in 
intervention  in  this  cause  on  the  15th  day  of 
December,  1909. 


LEWIS  C.  GARRIGUS, 
EUGENE  BLAND, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners George  B.  Both  well  and  each  and  all 
of  the  persons  whose  names  are  specifically 
set  forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  George 
B.  Bothwell,  down  to  and  including  Leota 
Travers,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in 
intervention  in  this  cause  on  the  6th  day  of 
October,  1909. 


8466  O.  <%  C.  R.  R.  Co.,  et  al. 

PETER  J.  DANHOFF,  and 
H.  M.  ESTERLY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners,   Hervey    L.    Keyes,    Chester    H. 
T/iornson,   Chester  H.   Thomson,   Lyn   S. 
Carter,  Byron  D.  West,  George  W.  Jack- 
son, Laura  E.   Singer,  Alba  L.  Holmes, 
Harold  R.  Nye,  Miles  B.  Campbell,  James 
A.  Roxburgh,  James  A.  Rosburgh,  Walter 
J.   Hills,   Leo  A.   Caro,   Homer   F.   Van 
Drezer,  Christopher  M.  Kelly,  Samuel  B. 
Ardis,  Charles  H.  Winchester,  Charles  B. 
Winchester,  Charles  J.  Kindel,  Albert  Van- 
denberg,    Anna    H.    Tromper,    Anna    H. 
Trompen,    John    N.    Tromper,    John    N. 
Trompen,  Joe  Van  Arondonk,  Ira  Lubbers, 
Reimer  Van  Soest,  E.  J.  Hyink,  Henry 
Strakes,     Cornelius     Schaap,     Elbert     S. 
Schilstra,  Henry  K.  Boer,  John  De  Haan, 
William   Bommelje,    Benjamin    Hoffman, 
Peter    Bogema,    John    Bosker,    Jacob    P. 
Bosker,  Edward  C.  Smith,  John  W.  Hue- 
nink,    John    H.    Huenink,    Bertha    Moe 
Seaver,  and  Elmer  H.  Ruslink. 

LEWIS  C.  GARRIGUS, 
EUGENE  BLAND, 

Solicitors  and  Attorneys  for  the  said  inter- 
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veners  Marvin  P.  Alford  and  each  and  all 
of  the  persons  whose  names  are  specifically 
set  forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  Marvin 
P.  Alford,  down  to  and  including  Donald 
C.  Barber,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in 
intervention  in  this  cause  on  the  14th  day 
of  February,  1910. 


H.  G.  LAKE, 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Albert  Bozarth  and  each  and  all  of 
the  persons  whose  names  are  specifically  set 
forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  Albert 
Bozarth,  down  to  and  including  Retta  E. 
Bishard,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint 
in  intervention  in  this  cause  on  the  15th  day 
of  March,  1910. 
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A  copy  of  the  above  and  foregoing  petition  for  ap- 
peal received  and  due  notice  thereof  admitted  this  8 
day  of  November,  A.  D.  1913. 
Clarence  L.  Reames, 

United  States  Attorney. 
By  Robert  R.  Rankin, 

Assistant  United  States  Attorney. 

Jas.  C.  McReynolds, 
Attorney  General  U.  S. 

B.  D.  Townsend, 
Special  Assistant  to  Attorney  General. 

By  Fred  C.  Rabb, 
Special  Assistant  to  Attorney  General. 

Solicitors   and  Attorneys   for   the   Complainant,   The 
United  States  of  America. 

Wm.  D.  Fenton, 
P.  F.  Dunne, 
Wm.  F.  Herrin, 
Solicitors  and  Attorneys  for  the  Defendants  Oregon 

and  California  Railroad  Company,  Southern  Pacific 
Company,  and  Stephen  T.  Gage,  individually  and 
as  Trustee. 

Jno.  M.  Gearin, 

Solicitor  and  Attorney  for  the  Defendant  Union  Trust 
Company  of  New  York,  individually  and  as  Trustee. 
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The  above  and  foregoing  petition  is  granted  and  the 
appeal  allowed  upon  giving  bond  for  costs  in  the  sum 
of  Five  Hundred  Dollars. 

Done  in  open  Court  this  11  day  of  October,  A.  D. 
1913. 

Chas.  E.  Wolverton, 

Judge. 

(Endorsed)  Filed  November  11,  1913,  A.  M.  Can- 
non, Clerk  United  States  District  Court,  by  G.  H. 
IMarsh,  Deputy. 

And  thereupon,  by  order  of  court,  said  Assignments 
of  Errors  of  John  L.  Snyder,  et  al,  hereinbefore  set  out, 
was  re-filed  in  said  court  on  November  11,  1913. 

(Endorsed)  Re-filed  November  11, 1913,  A.  M.  Can- 
non, Clerk  United  States  District  Court. 
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And  thereafter  on  November  11,  1913,  there  was 
duly  filed  in  said  court  the  joint  and  several  Assignments 
of  Errors  of  John  H.  Haggett  and  others,  defendants- 
cross-complainants,  and  William  F.  Slaughter  and  oth- 
ers, interveners,  in  separate  appeal,  in  words  and  figures 
as  follows,  to-wit: 


(TITLE). 

And  they  do  and  each  of  them  does  complain  of  er- 
rors in  the  proceedings  in  the  above  entitled  cause  in 
the  District  Court  of  the  United  States  for  the  District 
of  Oregon  and  in  the  several  judgments  and  orders  of 
dismissal  made  and  rendered  therein  and  in  the  decision, 
judgment  and  decree  made  and  rendered  therein  all  of 
which  were  entered  therein  on  the  first  day  of  July, 
1913  at  the  March,  1913  term  of  said  Court,  which  said 
several  judgments  and  orders  of  dismissal  and  which  said 
decision,  judgment  and  decree  and  the  substance  thereof 
is  and  are  set  forth  and  described  in  the  joint  and  sev- 
eral petition  for  appeal  of  the  cross-complainants  and 
interveners  herein  herewith  filed  and  to  which  said  sev- 
eral judgments  and  orders  of  dismissal  and  to  which  pro- 
ceedings, decision,  judgment  and  decree  these  assio-n- 
ments  of  error  pertain  and  relate. 

And  these  interveners  and  cross-complainants  do 
say  and  each  of  them  says  that  said  proceedings  and  said 
several  judgments  and  orders  of  dismissal  were  and  are 
and  said   decision,   judgment   and  decree  was  and   is 
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against  the  just  rights  of  these  interveners  and  each  of 
them  and  against  the  just  rights  of  these  cross-complain- 
ants and  each  of  them. 

And,  there  being  many  parties  hereto  and  many  oth- 
ers similarly  situated,  for  the  purpose  of  simplifying 
the  record  and  preventing  a  great  multiplicity  and  du- 
plication of  the  assignments  of  error  herein,  these  as- 
signments of  error  are  made  by  all  and  each  of  the  parties 
hereto  on  their  own  behalf  and  on  behalf  of  each  of  them, 
with  the  intent  that  each  assignment  shall  be  considered 
and  taken  as  the  assignment  of  each  and  all  persons  upon 
behalf  of  whom  it  may  apply  and  be  pertinent. 

And  in  that  behalf  and  for  that  purpose  these  inter- 
veners and  these  cross-complainants  do  and  each  of  them 
does  jointly  and  severally  assign  the  following  as  errors 
complained  of  and  intended  to  be  urged  by  them  and 
each  of  them  upon  said  appeal,  that  is  to  say : 


The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  cross-complaint  of  the 
defendant,  John  H.  Haggett  and  the  other  defendants 
with  him  in  his  said  bill  joined,  for  want  of  equity  in 
said  bill,  and 

2 

The  Court  erred  in  sustaining  the  demurrer  of  the 
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defendant,  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  cross-complainant  of  said  defendants, 
for  want  of  equity  in  said  bill,  and 


The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendants, Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  strike  the  cross-complaint 
of  said  defendants,  for  want  of  equity  in  said  bill,  and 

4 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendant, Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  cross-complaint  of  said  defendants, 
for  want  of  equity  in  said  bill,  and 

5 

The  Court  erred  in  sustaining  the  motion  of  the  com- 
plainant for  an  order  striking  the  cross-complaint  of 
said  defendants,  and  in  granting  and  entering  the  order 
striking  said  bill,  for  want  of  equity  in  said  bill,  and 

6 

The  Court  erred  in  not  requiring  the  Oregon  &  Cali- 
fornia Railroad  Company,  Southern  Pacific  Company 
and  Stephen  T.  Gage,  individually  and  as  Trustee,  to 
answer  said  cross-complaint,  and 

7 

The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
cross-complaint,  and 
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8 

The  Court  erred  in  not  requiring  the  complainant  to 
answer  said  cross-complaint,  and 

9 

The  Court  erred  in  not  granting  to  said  defendants 
and  each  of  them,  the  relief  prayed  for  by  them  and  each 
of  them  respectively,  in  said  bill,  and 

10 

The  Court  erred  in  not  granting  to  said  defendants 
or  any  of  them,  any  equitable  relief,  as 

Said  cross-complaint  contains  allegations  and  mat- 
ters entitling  said  defendants  and  each  of  them  to  equit- 
able relief,  and 

Said  cross-complaint  contains  allegations  and  mat- 
ters entitling  said  defendants  and  each  of  them  to  the 
relief  prayed  for  by  them  and  each  of  them  respectively, 
in  said  bill. 


11 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bill  of  intervention  of 
the  intervener  William  F.  Slaughter,  and  the  other  in- 
terveners with  him  in  his  said  bill  joined,  for  want  of 
equity  in  said  bill,  and 
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12 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 

13 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendants, Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  strike  the  bill  of  interven- 
tion of  said  interveners,  for  want,  of  equity  in  said  bill, 
and 

14 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendant, Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 

15 

The  Court  erred  in  sustaining  the  motion  of  the  com- 
plainant for  an  order  striking  the  bill  of  intervention  of 
said  interveners,  and  in  granting  and  entering  the  order 
striking  said  bill,  for  want  of  equity  in  said  bill,  and 

16 

The  Court  erred  in  not  requiring  the  Oregon  &  Cal- 
ifornia Railroad  Company,  Southern  Pacific  Company 
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and  Stephen  T.  Gage,  individually  and  as  Trustee,  to 
answer  said  bill  in  intervention  and 


17 


The  Court  erred  in  not  requiring  the  Union  Trust 
Companj^  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention  and 

18 

The  Court  erred  in  not  requiring  the  complainant  to 
answer  said  bill  in  intervention,  and 


19 


The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  bv  them  and  eacn 
of  them,  respectively  in  said  bill,  and 


20 


The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief, 

As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners,  and  each  of  them 
to  the  relief  prayed  for  by  them  and  each  of  them  re- 
spectively in  said  bill. 
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21 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Raih'oad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bill  of  intervention  of 
the  interveners,  Edward  D.  Townsend  and  the  other 
interveners  with  him  in  his  said  bill  joined,  for  want  of 
equity  in  said  bill,  and 

22 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 

23 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendants, Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  strike  the  bill  of  inter- 
vention of  said  interveners,  for  want,  of  equity  in  said 
bill,  and 

24 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendant. Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 
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25 

The  Court  erred  in  sustaining  the  motion  of  the  com- 
plainant for  an  order  striking  the  bill  of  intervention  of 
said  interveners,  and  in  granting  and  entering  the  order 
striking  said  bill,  for  want  of  equity  in  said  bill,  and 

26 

The  Court  erred  in  not  requiring  the  Oregon  &  Cal- 
ifornia Railroad  Company,  Southern  Pacific  Company 
and  Stephen  T.  Gage,  individually  and  as  Trustee,  to 
answer  said  bill  in  intervention  and 

27 

The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention  and 

28 

The  Court  erred  in  not  requiring  the  complainant 
to  answer  said  bill  in  intervention,  and 

29 

The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and  each 
of  them,  respectively  in  said  bill,  and 

30 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief, 

As  said  bill  of  intervention  contains  allegations  and 
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matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners,  and  each  of  them 
to  the  relief  prayed  for  bj^  them  and  each  of  them  re- 
spectively in  said  bill. 

31 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bill  of  intervention  of 
the  intervener  John  Burbee,  and  the  other  interveners 
with  him  in  his  said  bill  joined,  for  want  of  equity  in 
said  bill,  and 

32 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant.  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 


33 


The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendants, Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  strike  the  bill  of  interven- 
tion of  said  interveners,  for  want  of  equity  in  said  bill, 
and 
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34 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendant, Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 

35 

The  Court  erred  in  sustaining  the  motion  of  the  com- 
plainant for  an  order  striking  the  bill  of  intervention 
of  said  interveners,  and  in  granting  and  entering  the 
order  striking  said  bill,  for  want  of  equity  in  said  bill, 
and 

36 

The  Court  erred  in  not  requiring  the  Oregon  &  Cal- 
ifornia Railroad  Company,  Southern  Pacific  Company 

and  Stephen  T.  Gage,  individually  and  as  Trustee,  to 
answer  said  bill  in  intervention  and 

37 

The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention  and 

38 

The  Court  erred  in  not  requiring  the  complainant  to 
answer  said  bill  in  intervention,  and 


The  Court  erred  in  not  granting  to  said  interveners 
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and  each  of  them,  the  relief  prayed  for  by  them  and  each 
of  them,  respectively  in  said  bill,  and 

40 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief, 

As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners,  and  each  of  them 
to  the  relief  prayed  for  by  them  and  each  of  them  re- 
spectively in  said  bill. 

41 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  indi- 
vidually and  as  Trustee,  to  the  bill  of  intervention  of  the 
intervener,  Milo  F.  Dennis,  and  the  other  interveners 
with  him  in  his  said  bill  joined,  for  want  of  equity  in  said 
bill,  and 

42 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  inten^ention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 

48 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
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fendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  indi- 
vidually and  as  Trustee,  to  strike  the  bill  of  intervention 
of  said  interveners,  for  want  of  equity  in  said  bill,  and 


44 


The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendant, Union  Tmst  Company,  individually  and  as 
Tnistee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 


45 


The  Court  erred  in  sustaining  the  motion  of  the  com- 
plainant for  an  order  striking  the  bill  of  intervention  of 
said  interveners,  and  in  granting  and  entering  the  order 
striking  said  bill,  for  want  of  equity  in  said  bill,  and 

46 

The  Court  erred  in  not  requiring  the  Oregon  k  Cali- 
fornia Railroad  Company,  Southern  Pacific  Company 
and  Stephen  T.  Gage,  individually  and  as  Trustee,  to 
answer  said  bill  in'  intervention,  and 

47 

The  Court  erred  in  not  requiring  the  Union  Trust 
Oompany,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 

48 

The  Court  erred  in  not  requiring  the  complainant  to 
answer  said  bill  in  intervention,  and 
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49 

The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and 
each  of  them,  respectively  in  said  bill,  and 

50 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief. 

As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and  mat- 
ters entitling  the  said  interveners,  and  each  of  them  to 
the  relief  prayed  for  by  them  and  each  of  them  respect- 
ively in  said  bill. 

51 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  indi- 
vidually and  as  Trustee,  to  the  bill  of  intervention  of  the 
intervener,  Frank  TeiTace,  and  the  other  inten^eners 
with  him  in  his  said  bill  joined,  for  want  of  equity  in  said 

bill,  and 

52 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant.  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  inten^eners, 
for  want  of  equity  in  said  bill,  and 
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53 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendants, Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  indi- 
vidually and  as  Tmstee,  to  strike  the  bill  of  intervenftion 
of  said  interveners,  for  want  of  equity  in  said  bill,  and 

54 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendant. Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  pf  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 

55 

The  Court  erred  in  sustaining  the  motion  of  the  com- 
plainant for  an  order  striking  the  bill  of  intervention  of 
said  interveners,  and  in  granting  and  entering  the  order 
striking  said  bill,  for  want  of  equity  in  said  bill,  and 


56 


The  Court  erred  in  not  requiring  the  Oregon  &  Cali- 
fornia Railroad  Company,  Southern  Pacific  Company 
and  Stephen  T.  Gage,  individually  and  as  Trustee,  to 
answer  said  bill  in  intervention,  and 

67 

The  Court  erred  in  not  requiring  the  Union  Trust 
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Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 


58 

The  Court  erred  in  not  requiring  the  complainant  to 
answer  said  bill  in  intervention,  and 

59 

The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and  each 
of  them,  respectively  in  said  bill,  and 

60 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief, 

As  said  bill  of  interv^ention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  interv^ention  contains  allegations  and 
matters  entitling  the  said  inten'^eners,  and  each  of  them 
to  the  relief  prayed  for  by  them  and  each  of  them  re- 
spectively in  said  bill. 

61 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
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Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bill  of  intervention  of 
the  interveners,  Charles  J.  Vanzile,  and  the  other  inter- 
veners with  him  in  his  said  bill  joined,  for  want  of  equity 
in  s^aid  bill,  and 

62 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant.  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intei-vention'  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 

63 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendants, Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  indi- 
vidually and  as  Trustee,  to  strike  the  bill  of  intervention 
of  said  interveners,  for  Avant  of  equity  in  said  bill,  and 


64 


The  Court  erred  in  sustaining  the  motion  lof  the  de- 
fendant. Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 

65 

The  Court  erred  in  sustaining  the  motion  of  the  com- 
plainant for  an  order  striking  the  bill  of  intervention  of 
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said  interveaiers,  and  in  granting  and  entering  the  order 
striking  said  bill,  for  want  of  equity  in  said  bill,  and 


66 

The  Court  erred  in  not  requiring  the  Oregon  &  Cali- 
fornia Railroad  Company,  Southern  Pacific  Company 
and  Stephen  T.  Gage,  individually  and  as  Trustee,  to 
answer  said  bill  in  inten^ention,  and 


67 


The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 

68 

The  Court  erred  in  not  requiring  the  complainant 
to  answer  said  bill  in  intervention,  and 

69 

The  Court  erred  in  not  granting  to  said  interv^eners 
and  each  of  them,  the  relief  prayed  for  by  them  and  each 
of  them,  respectively,  in  said  bill,  and 

70 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief. 
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As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  !of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners,  and  each  of  them 
to  the  relief  prayed  for  by  them  and  each  of  them  re- 
spectively in  said  bill. 

71 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  indi- 
vidually and  as  Trustee,  to  the  bill  of  intervention  of  the 
intervener,  Luther  E.  Trowbridge,  and  the  pther  inter- 
veners with  him  in  his  said  bill  joined,  for  want  of 
equity  in  said  bill,  and 

72 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant.  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 

78 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendants, Oregon  &  Califlornia  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
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dividually  and  as  Trustee,  to  strike  the  bill  of  interven- 
tion of  said  interveners,  for  want  of  equity  in  said  bill, 
and 


74 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendant, Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  interv^ention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 

75 

The  Court  erred  in  sustaining  the  motion  of  the  com- 
plainant for  an  order  striking  the  bill  of  intervention  of 
said  interveners,  and  in  granting  and  entering  the  order 
striking  said  bill,  for  want  of  equity  in  said  bill,  and 

76 

The  Court  erred  in  not  requiring  the  Oregon  &  Cali- 
fornia Railroad  Company,  Sbuthern  Pacific  Company 
and  Stephen  T.  Gage,  individually  and  as  Trustee,  to 
answer  said  bill  in  intervention,  and 


77 


The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 
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78 

The  Court  erred  in  not  requiring  the  complainant 
to  answer  said  bill  in  intervention,  and 

79 

The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and  each 
of  them,  respectively  in  said  bill,  and 

80 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief. 

As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners,  and  each  of  them 
to  the  relief  prayed  for  by  them  and  each  of  them  re- 
spectively in  said  bill. 

81 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bill  of  intervention  of 
the  intervener,  Geo.  W.  Wright,  and  the  other  inter- 
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veners  with  him  in  his  said  bill  joined,   for  want  of 
equity  in  said  bill,  and 

82 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 

83 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendants, Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in^ 
dividually  and  as  TiTistee,  to  strike  the  bill  of  inter- 
vention of  said  interveners,  for  want  of  lequity  in  said 
bill,  and 

84 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendant. Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 


85 


The  Court  erred  in  sustaining  the  motion  of  the  com- 
plainant for  an  order  striking  the  bill  of  intervention  of 
said  interveners,  and  in  granting  and  entering  the  order 
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striking  said  bill,  for  want  of  equity  in  said  bill,  and 


86 


The  Court  erred  in  not  requiring  the  Oregon  &  Cali- 
fornia Railroad  Company,  Southern  Pacific  Company 
and  Stephen  T.  Gage,  individually  and  as  Trustee,  to 
answer  said  bill  in  intervention,  and 


87 


The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 


88 


The  Court  erred  in  not  requiring  the  complainant  to 
answer  said  bill  in  intervention,  and 


89 


The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and  each 
of  them,  respectively  in  said  bill,  and 


90 


The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief. 

As  said  bill  of  intervention  contains  allegations  and 
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matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners,  and  each  of  them 
to  the  relief  praj'^ed  for  by  them  and  each  of  them  re- 
spectively in  said  bill. 

91 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  indi- 
vidually and  as  Tioistee,  to  the  bill  of  intei-vention  of 
the  intervener,  Elmer  L.  Hancock  and  the  other  inter- 
veners with  him  in  his  said  bill  joined,  for  want  lof 
equity  in  said  bill,  and 

92 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 


93 


The  Court  erred  in  sustaining  the  motion  lof  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  indi- 
viduallv  and  as  Trustee,  to  strike  the  bill  of  interven- 
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tion  of  said  interveners,  for  want  of  equity  in  said  bill, 
and 

94 

The  Court  erred  in  sustaining  the  motion  of  the 
defendant,  Uni'on  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 


95 


The  Court  erred  in  sustaining  the  motion  of  the 
complainant  for  an  order  striking  the  bill  of  intervention 
of  said  interveners,  and  in  granting  and  entering  the 
order  striking  said  bill,  for  want  of  equity  in  said  bill, 
and 

96 

The  Court  erred  in  not  requiring  the  Oregon  &  Cali- 
fornia Railroad  Company,  Southern  Pacific  Company 
and  Stephen  T.  Gage,  individually  and  as  Trustee,  to 
answer  said  bill  in  intervention,  and 


97 


The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 
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98 

The  Court  erred  in  not  requiring  the  complainant  to 
answer  said  bill  in  intervention,  and 


99 


The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and  each 
of  them,  respectively,  in  said  bill,  and 


100 


The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief, 

As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interv^eners  and  each  pf  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners  and  each  of  them, 
to  the  relief  prayed  for  by  them  and  each  of  them,  re- 
spectively, in  said  bill. 

101 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  indi- 
viduallv  and  as  Trustee,  to  the  bill  of  intervention  of  the 


\ 
A 
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intervener,  Robert  Aistrop,  and  the  other  interveners 
with  him  in  his  said  bill  joined,  fior  want  of  equity  in  said 
bill,  and 

102 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 


103 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendants, Oregon  &  California  Railroad  Company, 
S'louthern  Pacific  Company  and  Stephen  T.  Gage,  indi- 
vidually and  as  Trustee,  to  strike  the  bill  of  interven- 
tion of  said  interveners,  for  want  of  equity  in  said  bill, 
and 

104 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendant. Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 


105 

The  Court  erred  in  sustaining  the  motion  of  the  com- 
plainant for  an  order  striking  the  bill  of  intervention  of 
said  interveners,  and  in  granting  and  entering  the  or- 
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der  striking  said  bill,  for  want  of  equity  in  said  bill,  and 

106 

The  Court  erred  in  not  requiring  the  Oregon  &  Cali- 
fornia Railroad  Company,  Southern  Pacific  Cjompany 
and  Stephen  T.  Gage,  individually  and  as  Trustee,  to 
answer  said  bill  of  intervention,  and 

107 

The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention;,  and 

108 

The  Court  erred  in  not  requiring  the  complainant 
to  answer  said  bill  in  intervention,  and 

109 

The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and  each 
of  them,  respectively,  in  said  bill,  and 

110 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief, 

As  said  bill  of  intervention  contains  allegations  and 
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matters  entitling  said  intei*veners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners  and  each  lof  them, 
to  the  relief  prayed  for  by  them  and  each  of  them,  re- 
spectively, in  said  bill. 

Ill 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  indi- 
vidually and  as  Trustee,  to  the  bill  of  intervention  of  the 
intervener,  B.  W.  Nunnally,  and  the  other  interveners 
with  him  in  his  said  bill  joined,  for  want  of  equity  in 
said  bill,  and 

112 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant.  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 

113 

The  Court  erred  in  sustaining  the  motion  iof  the  de- 
fendants, Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  indi- 
vidually and  as  Trustee,  to  strike  the  bill  of  intei-vention 
of  said  interveners,  for  want  of  equity  in  said  bill,  and 
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114 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendant, Union  Trust  Company,  individually  and  as 

Trustee,  to  strike  the  bill  of  inter\^ention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 

115 

The  Court  erred  in  sustaining  the  motion  of  the  com- 
plainant for  an  order  striking  the  bill  of  intervention  of 
said  interveners,  and  in  granting  and  entering  the  order 
striking  said  bill,  for  want  of  equity  in  said  bill,  and 


116 


The  Court  erred  in  not  requiring  the  Oregon  &  Cal- 
ifornia Railroad  Company,  Southern  Pacific  Company 
and  Stephen  T.  Gage,  individually  and  as  Trustee,  to 
answer  said  bill  in  intervention,  and 


117 


The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  TiTistee,  to  answer  said 
bill  in  intervention,  and 

118 

The  Court  erred  in  not  requiring  the  complainant 
to  answer  said  bill  in  intervention,  and 
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119 

The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and  each 
of  them,  respectively,  in  said  bill,  and 

120 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief. 

As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners  and  each  of  them, 
to  the  relief  prayed  for  by  them  and  each  of  them,  re- 
spectively, in  said  bill. 

121 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  indi- 
vidually and  as  Trustee,  to  the  bill  of  intervention  of  the 
intervener,  Paul  C.  L'Amoreaux,  and  the  other  inter- 
veners with  him  in  his  said  bill  joined,  for  want  of  equity 
in  said  bill,  and, 

122 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant.  Union  Trust  Company,  individually  and  as 
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Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 

123 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendants, Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  indi- 
vidually and  as  Trustee,  to  strike  the  bill  of  intervention 
of  said  interveners,  for  want  of  equity  in  said  bill,  and 

124 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendant, Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  pf  said  inter- 
veners, for  want  of  equitj'^  in  said  bill,  and 

125 

The  Court  erred  in  sustaining  the  motion  of  the  com- 
plainant for  an  order  striking  the  bill  of  intervention  of 
said  interveners,  and  in  granting  and  entering  the  order 
striking  said  bill,  for  want  of  equity  in  said  bill,  and 

126 

The  Court  erred  in  not  requiring  the  Oregon  &  Cali- 
fornia Railroad  Company,  Southern  Pacific  Company 
and  Stephen  T.  Gage,  individually  and  as  Trustee,  to 
answer  said  bill  in  intervention,  and 

127 

The  Court  erred  in  not  requiring  the  Union  Trust 
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Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 


128 

The  Court  erred  in  not  requiring  the  complainant 
to  answer  said  bill  in  inten^ention,  and 

129 

The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and 
each  of  them,  respectively,  in  said  bill,  and 

130 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief, 

As  said  bill  of  inter\'ention  contains  allegations  and 
matters  entitling  said  inten  eners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  inter^-eners  and  each  of  them, 
to  the  relief  prayed  for  by  them  and  each  of  them,  re- 
spectively, in  said  bill. 

131 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
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Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bill  of  intei-vention  of 
the  intervener,  John  F.  Fowler,  and  the  other  interven- 
ers with  him  in  his  said  bill  joined,  i^or  want  of  equity 
in  said  bill,  and 

132 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 

133 

The  Court  erred  in  sustaining  the  motion  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  strike  the  bill  of  interven- 
tion of  said  interveners,  for  want  of  equity  in  said  bill, 
and 

134 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendant. Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 

135 

The  Court  erred  in  sustaining  the  motion  of  the 
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complainant  for  an  order  striking  the  bill  of  intervention 
of  said  inten^eners,  and  in  granting  and  entering  the 
order  striking  said  bill,  for  want  of  equity  in  said  bill, 
and 

136 

The  Court  erred  in  not  requiring  the  Oregon  & 
California  Railroad  Company,  Southern  Pacific  Com- 
pany and  Stephen  T.  Gage,  individually  and  as  Trustee, 
to  answer  said  bill  in  intervention,  and 

137 

The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 

138 

The  Court  erred  in  not  requiring  the  complainant 
to  answer  said  bill  in  intervention,  and 


139 

The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and  each 
of  them,  respectively,  in  said  bill,  and 

140 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief, 
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As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interv^eners  and  each  of  them, 
to  the  relief  prayed  for  by  them  and  each  of  them,  re- 
spectively, in  said  bill. 

141 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bill  of  intervention  of 
the  intervener,  L.  C.  Keylon,  and  the  other  interveners 
with  him  in  his  said  bill  joined,  for  want  of  equity  in 
said  bill,  and 

142 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant.  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 


143 


The  Court  erred  in  sustaining  the  motion  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  strike  the  bill  of  inter- 
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vention  of  said  inteneners,  for  want  of  equity  in  said 
bill,  and 

144 

The  Court  erred  in  sustaining  the  motion  of  the  de- 
fendant, Union  Trust  Company,  individually  and  a^ 
Trustee,  to  strike  the  bill  of  inten^ention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 


145 

The  Court  erred  in  sustaining  the  motion  of  the 
complainant  for  an  order  striking  the  bill  of  interven- 
tion of  said  interveners,  and  in  granting  and  entering 
the  order  striking  said  bill,  for  want  of  equity  in  said 
bill,  and 

146 

The  Court  erred  in  not  requiring  the  Oregon  & 
California  Railroad  Company,  Southern  Pacific  Com- 
pany and  Stephen  T.  Gage,  individually  and  as  Trustee, 
to  answer  said  bill  in  intervention,  and 

147 

The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 

148 

The  Court  erred  in  not  requiring  the  complainant 
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to  answer  said  bill  in  intervention,  and 


149 


The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and 
each  of  them,  respectively,  in  said  bill,  and 


150 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief, 

As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners  and  each  of  them, 
to  the  relief  prayed  for  by  them  and  each  of  them,  re- 
spectively, in  said  bill. 

151 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bill  of  intervention  of 
the  intervener,  R.  E.  Cameron,  and  the  other  interveners 
with  him  in  his  said  bill  joined,  for  want  of  equity  in 
said  bill,  and 
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152 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 


153 

The  Court  erred  in  sustaining  the  motion  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
S'louthern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  strike  the  bill  of  intervene 
tion  of  said  interveners,  for  want  of  equity  in  said  bill, 
and 


154 

The  Court  erred  in  sustaining  the  motion  of  the 
defendant.  Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 


155 

The  Court  erred  in  sustaining  the  motion  of  the 
complainant  for  an  order  striking  the  bill  of  interven- 
tion of  said  interveners,  and  in  granting  and  entering  the 
order  striking  said  bill,  for  want  of  equity  in  said  bill, 
and 
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156 

The  Court  erred  in  not  requiring  the  Oregon  & 
California  Railroad  Company,  Southern  Pacific  Com- 
pany and  Stephen  T.  Gage,  individually  and  as  Trustee, 
to  answer  said  bill  in  intervention,  and 

157 

The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 

158 

The  Court  eiTcd  in  not  requiring  the  complainant 
to  answer  said  hill  in  intervention,  and 

159 

The  Court  erred  in  not  granting  to'  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and  each 
of  them,  respectively,  in  said  bill,  and 

160 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief, 

As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 
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Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners  and  each  of  them, 
to  the  relief  prayed  for  by  them  and  each  of  them,  re- 
spectively, in  said  bill. 

161 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Tmstee,  to  the  bill  of  intervention  of 
the  intervener,  Charles  W.  Varnum,  and  the  other  in- 
terveners with  him  in  his  said  hill  joined,  for  want  of 
equity  in  said  bill,  and 

162 

The  Court  erred  in  sustaining  the  demuiTer  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  intei-veners, 
for  want  of  equity  in  said  bill,  and 


163 

The  Court  erred  in  sustaining  the  motion  of  the 
defendants,  Oregon  &  California  RaUroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  strike  the  bUl  of  intei-ven- 
tion  of  said  interveners,  for  want  of  equity  in  said  bill, 
and 
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164 

The  Court  erred  in  sustaining  the  motion  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 

165 

The  Court  erred  in  sustaining  the  motion  of  the 
complainant  for  an  order  striking  the  bill  of  interven- 
tion of  said  interveners,  and  in  granting  and  entering  the 
order  striking  said  bill,  for  want  of  equity  in  said  bill, 
and 

166 

The  Court  erred  in  not  requiring  the  Oregon  & 
California  Railroad  Company,  Southern  Pacific  Com- 
pany and  Stephen  T.  Gage,  individually  and  as  Trustee, 
to  answer  said  bill  in  intervention,  and 

167 

The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 

168 

The  Court  erred  in  not  requiring  the  complainant 
to  answer  said  bill  in  intervention,  and 
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169 

The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and 
each  of  them,  respectively,  in  said  bill,  and 

170 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief. 

As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners  and  each  of  them, 
to  the  relief  prayed  for  by  them  and  each  of  them,  re- 
spectively, in  said  bill. 

171 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bill  of  intervention 
of  the  intervener,  Nicholas  Herrman,  and  the  other 
interveners  with  him  in  his  said  bill  joined,  for  want  of 
equity  in  said  bill,  and 

172 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
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Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 

173 

The  Court  erred  in  sustaining  the  motion  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  strike  the  bill  of  inter- 
vention of  said  interveners,  for  want  of  equity  in  said 
bill,  and 

174 

The  Court  erred  in  sustaining  the  motion  of  the 
defendant.  Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 

175 

The  Court  erred  in  sustaining  the  motion  of  the 

complainant  for  an  order  striking  the  bill  of  interven- 
tion of  said  interveners,  and  in  granting  and  entering 
the  order  striking  said  bill,  for  want  of  equity  in  said 
bill,  and 

176 

The  Court  erred  in  not  requiring  the  Oregon  & 
California  Railroad  Company,  Southern  Pacific  Com- 
pany and  Stephen  T.  Gage,  individually  and  as  Trustee, 
to  answer  said  bill  in  intervention,  and 
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177 

The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 


178 


The  Court  erred  in  not  requiring  the  domplainant 
to  answer  said  bill  in  intervention,  and 


179 


The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and 
each  of  them,  respectively,  in  said  bill,  and 


180 


The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief, 

As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interveners  and  each  lof  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners  and  each  of  them, 
to  the  relief  prayed  for  by  them  and  each  of  them,  re- 
spectively, in  said  bill. 
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181 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bill  of  intervention 
lof  the  inten^ener,  Edwin  F.  Anderson,  and  the  other 
interveners  with  him  in  his  said  bill  joined,  for  want 
of  equity  in  said  bill,  and 

182 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant.  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  w^ant  of  equity  in  said  bill,  and 

183 

The  Court  erred  in  sustaining  the  motion  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  strike  the  bill  of  interven- 
tion of  said  interveners,  for  want  of  equity  in  said  bill, 
and 

184 

The  Court  erred  in  sustaining  the  motion  of  the 
defendant.  Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 
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185 

The  Court  erred  in  sustaining  the  motion  of  the 
complainant  for  an  order  striking  the  bill  of  interven- 
tion of  said  interveners,  and  in  granting  and  entering 
the  order  striking  said  bill,  for  want  of  equity  in  said 
bill,  and 

186 

The  Court  erred  in  not  requiring  the  Oregon  k 
California  Railroad  Company,  Southern  Pacific  Com- 
pany and  Stephen  T.  Gage,  individually  and  as  Trustee, 
to  answer  said  bill  in  intervention,  and 

187 

The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 

188 

The  Court  erred  in  not  requiring  the  complainant 
to  answer  said  bill  in  intervention,  and 

189 

The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and  each 
of  them,  respectively,  in  said  bill,  and 

190 

The  Court  erred  in  not  granting  to  said  interveners 
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or  any  of  them,  any  equitable  relief, 

As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners  and  each  of  them, 
to  the  relief  prayed  for  by  them  and  leach  of  them,  re- 
spectively, in  said  bill. 

191 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bill  of  intervention  of 
the  inter\^ener,  Fred  J.  Gould,  and  the  other  interveners 
with  him  in  his  said  bill  joined,  for  want  of  equity  in  said 
bill,  and 

192 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant.  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  inten^ention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 

193 

The  Court  erred  in  sustaining  the  motion  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
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dividually  and  as  Trustee,  to  strike  the  bill  of  interven- 
tion of  said  interveners,  for  want  of  equity  in  said  bill, 
and 

194 

The  Court  erred  in  sustaining  the  motion  of  the 
defendant,  Union  Trust  Cbmpany,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 


195 

The  Court  erred  in  sustaining  the  motion  of  the 
complainant  for  an  order  striking  the  bill  of  interven- 
tion of  said  interveners,  and  in  granting  and  entering 
the  order  striking  said  bill,  for  want  lof  equity  in  said 
bill,  and 

196 

The  Court  erred  in  not  requiring  the  Oregon  & 
California  Railroad  Company,  Southern  Pacific  Com- 
pany and  Stephen  T.  Gage,  individually  and  as  Trustee, 
to  answer  said  bill  in  intervention,  and 


197 

The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 
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198 

The  Court  erred  in  not  requiring  the  complainant 
to  answer  said  bill  in  intervention,  and 

199 

The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and 
each  of  them,  respectively,  in  said  bill,  and 

200 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief. 

As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners  and  each  of  them, 
to  the  relief  prayed  for  by  them  and  each  of  them,  re- 
spectively, in  said  bill. 

201 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bill  of  intervention  of 
the  intervener,  Abram  B.  Homer,  and  the  other  inter- 
veners with  him  in  his  said  bill  joined,  for  want  of  equity 
in  said  bill,  and 
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202 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 

203 

The  Court  erred  in  sustaining  the  motion  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  strike  the  bill  of  interven- 
tion of  said  interveners,  for  want  of  equity  in  said  bill, 
and 

204 

The  Court  erred  in  sustaining  the  motion  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 

205 

The  Court  erred  in  sustaining  the  motion  of  the 
complainant  for  an  order  striking  the  bill  of  interven- 
tion of  said  interveners,  and  in  granting  and  entering 
the  order  striking  said  bill,  for  want  of  equity  in  said 
bill,  and 

206 

The  Court  erred  in  not  requiring  the  Oregon  & 
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California  Railroad  Company,  Southern  Pacific  Com- 
pany and  Stephen  T.  Gage,  individually  and  as  Trustee, 
to  answer  said  bill  in  intervention,  and 


207 

The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 

208 

The  Court  erred  in  niot  requiring  the  complainant 
to  answer  said  bill  in  intervention,  and 

209 

The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and  each 
of  them,  respectively,  in  said  bill,  and 

210 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief. 

As  said  bill  of  interv^ention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  intei-veners  and  each  of  them, 
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to  the  relief  prayed  for  by  them  and  each  of  them,  re- 
spectively, in  said  bill. 

211 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bill  of  intervention 
of  the  intervener,  George  B.  Bothwell,  and  the  other 
interveners  with  him  in  his  said  bill  joined,  for  want  of 
equity  in  said  bill,  and 

212 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant.  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 

213 

The  Court  erred  in  sustaining  the  motion  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  strike  the  bill  of  interven- 
tion of  said  interveners,  for  want  of  equity  in  said  bill, 
and 

214 

The  Court  erred  in  sustaining  the  motion  of  the 
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defendants,  Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 

215 

The  Court  erred  in  sustaining  the  motion  of  the 
complainant  for  an  order  striking  the  bill  of  interven- 
tion of  said  interveners,  and  in  granting  and  entering 
the  order  striking  said  bill,  for  want  of  equity  in  said 
bill,  and 

216 

The  Court  erred  in  not  requiring  the  Oregon  & 
California  Railroad  Company,  Southern  Pacific  Com- 
pany and  Stephen  T.  Gage,  individually  and  as  Trustee, 
to  answer  said  bill  in  intervention,  and 

217 

The  Court  eri'ed  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 

218 

The  Court  erred  in  not  requiring  the  complainant 
to  answer  said  bill  in  intervention,  and 

219 

The  Court  erred  in  not  granting  to  said  interveners 


i 
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cand  each  of  them,  the  relkf  prayed  for  by  them  aiK^ 
each  of  them,  respectively,  in  said  bill,  and 

220 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief, 

As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  intei^eners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intei-vention  contains  allegations  and 
matters  entitling  the  said  interveners  and  each  of  them, 
to  the  relief  prayed  for  by  them  and  each  of  them,  re- 
spectively, in  said  bill. 

221 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bHl  of  intervention  of 
the  intervener,  Hervey  L.  Keyes,  and  the  other  inter- 
veners with  him  in  his  said  bill  joined,  for  want  of  equity 
in  said  bill,  and 

222 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants.  Union  Trust  Company,  individually  and 
as  Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 
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223 

The  Court  erred  in  sustaining  the  motion  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  strike  the  bill  of  interven- 
tion of  said  interveners,  for  want  of  equity  in  said  bill, 
and 

224 

The  Court  erred  in  sustaining  the  motion  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
TiTistee,  to  strike  the  bill  of  intervention  of  said  inter- 
veners, for  w^ant  of  equity  in  said  bill,  and 

225 

The  Court  erred  in  sustaining  the  motion  of  the 
complainant  for  an  order  striking  the  bill  of  interven- 
tion of  said  interveners,  and  in  granting  and  entering 
the  order  striking  said  bill,  for  want  of  equity  in  said 
bill,  and 

226 

The  Court  erred  in  not  requiring  the  Oregon  & 
California  Railroad  Company,  Southern  Pacific  Com- 
pany and  Stephen  T.  Gage,  individually  and  as  Trustee, 
to  answer  said  bill  in  intervention,  and 

227 

The  Court  erred  in  not  requiring  the  Union  Trust 
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Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  inten^ention,  and 


228 

The  Cicmrt  erred  in  not  requiring  the  complainant 
to  answer  said  bill  in  intervention,  and 

229 

The  Court  erred  in  not  granting  to  said  interveners 
and  leach  of  them,  the  relief  prayed  for  by  them  and 
each  of  them,  respectively,  in  said  bill,  and 

230 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief. 

As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  lof  intervention  contains  allegations  and 
matters  entitling  the  said  interveners  and  each  of  them, 
to  the  relief  prayed  for  b)^  them  and  each  of  them,  re- 
spectively, in  said  bill, 

231 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
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Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bill  of  intervention 
of  the  intervener,  Marvin  P.  Alford,  and  the  other  in- 
terveners with  him  in  his  said  bill  joined,  for  want  of 
equity  in  said  bill,  and 

232 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Union  Trust  Company,  individually  and 
as  Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 

233 

The  Court  erred  in  sustaining  the  motion  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  strike  the  bill  of  interven- 
tion of  said  intei'veners,  for  want  of  equity  in  said  bill, 
and 

234 

The  Court  erred  in  sustaining  the  motion  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  interveoition  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 

285 

The  Court  erred  in  sustaining  the  motion  of  the 
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complainant  for  an  order  striking  the  bill  of  interven- 
tion of  said  inten-eners,  and  in  granting  and  entering 
the  order  striking  said  bill,  for  want  of  equity  in  said 


bill,  and 

236 

The  Court  erred  in  not  requiring  the  Oregon  & 
California  Railroad  Company,  Southern  Pacific  Com- 
pany and  Stephen  T.  Gage,  individually  and  as  Trustee, 
to  answer  said  bill  in  intervention,  and 

237 

The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 

238 

The  Court  erred  in  not  requiring  the  complainant 
to  answer  said  bill  in  intervention,  and 

239 

The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and 
each  of  them,  respectively,  in  said  bill,  and 

240 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief, 
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As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interv^eners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners  and  each  of  them, 
to  the  relief  prayed  for  by  them  and  each  of  them,  re- 
spectively, in  said  bill. 

241 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividually and  as  Trustee,  to  the  bill  of  intervention  of 
the  intervener,  Albert  Bozarth,  and  the  other  interveners 
with  him  in  his  said  bill  joined,  for  want  of  equity  in 
said  bill,  and 

242 

The  Court  erred  in  sustaining  the  demurrer  of  the 
defendant.  Union  Trust  Company,  individually  and  as 
Trustee,  to  the  bill  of  intervention  of  said  interveners, 
for  want  of  equity  in  said  bill,  and 

243 

The  Court  erred  in  sustaining  the  motion  of  the 
defendants,  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage,  in- 
dividuallv  and  as  Trustee,  to  strike  the  bill  of  interven- 
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tion  lof  said  inten'eners,  for  want  of  equity  in  said  bill, 
and 

244 

The  Court  erred  in  sustaining  the  motion  of  the 
defendant,  Union  Trust  Company,  individually  and  as 
Trustee,  to  strike  the  bill  of  inter\^ention  of  said  inter- 
veners, for  want  of  equity  in  said  bill,  and 

245 

The  Court  erred  in  sustaining  the  motion  of  the 
complainant  for  an  order  striking  the  bill  of  interven- 
tion of  said  interveners,  and  in  granting  and  entering 
the  order  striking  said  bill,  for  want  of  equity  in  said 
bill,  and 

246 

The  Court  erred  in  not  requiring  the  Oregon  & 
California  Railroad  Company,  Southern  Pacific  Com- 
pany and  Stephen  T.  Gage,  individually  and  as  Trustee, 
to  answer  said  bill  in  intervention,  and 

247 

The  Court  erred  in  not  requiring  the  Union  Trust 
Company,  individually  and  as  Trustee,  to  answer  said 
bill  in  intervention,  and 

248 

The  Court  erred  in  not  requiring  the  complainant 
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to  answer  said  bill  in  intei-vention,  and 

249 

The  Court  erred  in  not  granting  to  said  interveners 
and  each  of  them,  the  relief  prayed  for  by  them  and 
each  of  them,  respectively,  in  said  bill,  and 

250 

The  Court  erred  in  not  granting  to  said  interveners 
or  any  of  them,  any  equitable  relief, 

As  said  bill  of  intervention  contains  allegations  and 
matters  entitling  said  interveners  and  each  of  them  to 
equitable  relief,  and 

Said  bill  of  intervention  contains  allegations  and 
matters  entitling  the  said  interveners  and  each  of  them, 
to  the  relief  prayed  for  by  them  and  each  of  them,  re- 
spectively, in  said  bill. 

251 

The  Court  erred  in  holding  that  these  interveners 
and  cross-complainants  were  not  entitled  to  the  relief 
prayed  for  by  them  and  each  of  them,  respectively,  and 

252 

The  Court  erred  in  not  holding  that  these  interveners 
and  cross-complainants  were  entitled  to  the  relief  prayed 
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for  by  them  and  each  of  them  respectively,  and 


258 


The  Court  erred  in  holding  that  none  of  these  inter- 
veners and  cross-complainants  were  entitled  tO)  the  re- 
lief praj^ed  for  by  them,  and 


254 

The  Court  erred  in  holding  that  none  of  these  inter- 
veners and  cross-complainants  were  entitled  to  any 
relief; 

As,  their  said  bills  of  intervention  and  cross-com- 
plaint and  each  of  them,  contain  allegations  and  mat- 
ters entitling  these  interveners  and  cross-complainants 
and  each  of  them,  to  equitable  relief;  and 

Said  bills  of  intervention  and  cross-complaint  and 
each  of  them,  contain  allegations  and  matters  entitling 
the  interveners  and  cross-complainants  and  each  of  them, 
to  the  relief  prayed  for  by  them  and  each  of  them,  re- 
spectively, in  their  said  bills. 

255 

The  Court  erred  in  holding  that  the  United  States, 
complainant  herein,  was  entitled  to  a  forfeiture  of  the 
lands  or  any  of  the  lands  sought  to  be  purchased  by 
the  interveners  and  cross-complainants  herein  or  any 
of  them. 
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256 

The  Court  erred  in  not  holding  that  the  United 
States,  complainant  herein,  was  not  entitled  to  a  for- 
feiture of  the  lands  or  any  of  the  lands  sought  to  be 
purchased  by  the  interveners  and  cross-complainants 
herein  or  any  of  them. 


257 


The  Court  erred  in  holding  that  the  lands  or  any 
thereof  described  in  this  decree,  were  and  had  been  for- 
feited to  the  complainant,  and  that  a  decree  be  entered 
forfeiting  said  lands,  or  any  thereof,  to  the  complainant. 


258 


The  Court  erred  in  holding  that  the  lands  sought 
to  be  purchased  by  the  inten^eners  and  cross-complain- 
ants herein,  should  be  forfeited. 


259 


The  Court  erred  in  holding  that  the  lands  or  any 
thereof  sought  to  be  purchased  by  these  interveners  and 
cross-complainants,  or  any  of  them,  described  in  said 
decree,  were  and  had  been  forfeited  to  the  United  States, 
complainant  herein,  and  that  a  decree  be  entered  for- 
feiting said  lands  or  any  thereof  to  the  complainant. 
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260 

The  Court  eiTed  in  holding  that  the  proviso  in  the 
said  act  of  April  10,  1860,  was  a  condition  subsequent. 

261 

The  Court  erred  in  holding  that  the  proviso  in  the 
amendment  of  April  10,  1869,  requiring  the  sale  of 
lands  to  actual  settlers  only,  in  quantities  not  exceed- 
ing one-quarter  section  to  anj^  one  purchaser  and  at 
a  price  not  to  exceed  $2.50  per  acre  was  or  is  a  condi- 
tion subsequent,  the  breach  of  which  entitled  the  United 
States,  complainant  herein,  to  a  forfeiture  of  the  lands 
covered  by  said  land  grant. 


262 

The  Court  erred  in  not  holding  that  the  proviso  in 
the  amendment  of  April  10,  1869,  requiring  the  sale 
of  land  to  actual  settlers  only,  in  quantities  not  exceed- 
ing one-quarter  section  to  any  one  purchaser  and  at 
a  price  not  to  exceed  $2.50  per  acre,  was  not  and  is 
(not  a  condition  subsequent,  the  breach  of  which  would 
entitle  the  United  States,  complainant,  to  a  forfeiture 
of  the  lands  covered  by  said  grant. 


263 

The  Court  erred  in  holding  that  the  provision  in 
the  act  of  May  4,  1870,  requiring  the  sale  of  lands  to 
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actual  settlers  only,  in  quantities  not  exceeding  one- 
quarter  section  to  any  one  purchaser  and  at  a  price  not 
to  exceed  S2.50  per  acre,  was  or  is  a  condition  subse- 
quent, the  breach  of  which  entitled  the  United  States, 
complainant  herein,  to  a  forfeiture  of  the  lands  covered 


by  said  land  grant. 


264 


The  Court  erred  in  not  holding  that  the  provision 
in  the  act  of  ^lay  4.  1870.  requiring  the  sale  of  lands 
to  actual  settlers  only,  in  quantities  not  exceeding  one- 
quarter  section  to  any  one  purchaser  and  at  a  price 
not  to  exceed  82.50  per  acre,  was  not  nor  is  not  a  con- 
dition subsequent,  the  breach  of  which  would  entitle 
the  United  States,  complainant,  to  a  forfeiture  of  the 
lands  covered  by  said  land  grant. 

265 

The  Court  erred  in  holding  that  the  consequence  and 
penalty  of  forfeiture  was  attached  by  Congress  to  a 
breach,  should  such  there  be,  of  the  provis.)  of  April  10, 
1869. 

266 

The  Court  erred  in  holding  that  the  consequence 
and  penalty  of  forfeiture  was  intended  by  Congress 
to  be  attached  to  a  breach,  should  such  there  be,  of  the 
covenant  or  proviso  in  the  act  of  April  10,  1869,  re- 
quiring sales  of  land  tj  settlers. 
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267 

The  Court  erred  in  holding-  that  the  provision  in 
the  West  Side  grant,  requiring  sales  to  settlers,  was 
a  condition  subsequent,  and 

268 

The  Court  erred  in  not  holding  that  the  provision 
in  the  West  Side  grant,  requiring  sales  to  settlers,  was 
not  a  condition  subsequent,  as 

(a)  Said  provision  is  not  coupled  with  and  does 
not  contain  any  appropriate  words  importing  a  con- 
dition subsequent,  and 

(b)  Said  provision  does  not  contain  any  language 
importing  a  right  to  forfeiture  or  re-entry  for  condition 
broken. 

269 

The  Court  erred  in  holding  that  the  consequence  and 
penalty  of  forfeiture  was  attached  by  Congress  to  a 
breach,  should  such  there  be,  of  any  provision  of  said 
act  of  May  4,  1870,  touching  sales  to  actual  settlers. 

270 

The  Court  erred  in  holding  that  the  consequence  and 
penalty  of  forfeiture  was  intended  by  Congress  to  be 
attached  to  a  breach,  should  such  there  bet,  of  the  cove- 
nant or  provision  in  the  act  of  May  4,  1870,  requiring 
sales  to  settlers. 
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271 

The  Court  erred  in  holding  that  there  was  jurisdic- 
tion in  the  Court  on  the  equity  side  to  enforce  a  for- 
feiture of  said  East  Side  grant  for  the  breach  of  an 
assumed  condition  subsequent  if  such  there  was,  in  said 
proviso  of  said  act  of  April  10,  1869. 

272 

The  Court  erred  in  holding  that  there  was  jurisdic- 
tion in  the  Court  on  the  equity  side  to  decree  a  for- 
feiture of  the  title  of  the  defendants  to  the  lands  em- 
braced in  and  covered  by  the  East  Side  grant,  for 
breach  of  an  assumed  condition  subsequent  in  the  pro- 
viso contained  in  the  act  of  April  10,  1869. 

273 

The  Court  erred  in  assuming  jurisdiction  on  the 
equity  side  to  enforce  a  forfeiture  of  the  East  Side 
grant  for  breach  of  an  assumed  condition  subsequent 
in  the  proviso^  in  the  act  of  April  10,  1869,  as 

(a)  The  effect  of  such  assumption  was  to  divest 
the  interests  of  the  interveners  and  cross-complainants 
which  had  become  vested,  in  parts  of  said  East  Side 
grant,  under  the  terms  of  said  proviso,  and 

(b)  No  declaration  of  forfeiture  had  ever  been 
made  by  Congress  prior  to  the  vesting  of  such  interest, 
and 
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(c)  No  declaration  of  forfeiture  had  been  made 
by  Congress  prior  to  the  entiy  of  said  decree,  and 

(d)  No  declaration  of  forfeiture  had  been  made 
by  Congress  prior  to  the  commencement  of  said  suit. 

274 

The  Coui-t  erred  in  holding  that  there  was  jurisdic- 
tion in  the  court  on  the  equity  side  to  enforce  a  for- 
feiture for  the  breach  of  an  assumed  condition  subse- 
quent, if  such  breach  there  was,  in  amy  provision  of 
said  act  of  May  4,  1870. 

275 

The  Court  erred  in  holding  that  there  was  jurisdic- 
tion in  the  Court  on  the  equity  side  of  decree  a  for- 
feiture of  the  title  of  the  defendants  to  the  lands  em- 
braced in  and  covered  by  the  West  Side  grant,  for 
breach  of  an  assumed  condition  subsequent  contained 
in  the  act  of  May  4,  1870. 

276 

The  Court  erred  in  assuming  jurisdiction  ion  the 
equity  side  to  enforce  a  forfeiture  of  the  West  Side 
grant  for  breach  of  an  assumed  condition  subsequent 
contained  in  said  grant,  as 

(a)  The  effect  of  such  assumption  was  to  divest 
the  interests  of  the  interveners  and  cross-complainants, 
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which  had  become  vested  in  parts  of  the  West  Side 
grant,  under  the  terms  of  said  grant,  and 

(b)  No  declaration  of  forfeiture  had  ever  been 
made  by  Congress  prior  to  the  vesting  of  such  interest, 
and 

(c)  No  declaration  of  forfeiture  had  been  made 
by  Congress  prior  to  the  entry  of  said  decree,  and 

(d)  No  declaration  of  farfeiture  had  been  made 
by  Congress  prior  to  the  commencement  of  said  suit. 

277 

The  Court  erred  in  holding  that  by  its  joint  resolu- 
tion of  April  13, 1908,  the  Congress  of  the  United  States 
forfeited  or  intended  to  forfeit,  or  authorized  the  for- 
feiture by  the  Attorney  General  or  intended  to  author- 
ize the  forfeiture  by  the  Attorney  General,  or  author- 
ized or  intended  to  authorize  or  empower  the  Court 
to  forfeit  or  decree  a  forfeiture  of  the  lands  embraced 
within  the  East  Side  grant,  for  or  on  account  of  any 
assumed  breach  of  conditions  of  the  proviso  of  the  act 
of  April  10,  1869. 

278 

The  Court  erred  in  holding  that  by  its  joint  resolu- 
tion of  April  30,  1908,  the  Congress  of  the  United 
States  forfeited  or  intended  to  forfeit,  or  authorized 
the  forfeiture  by  the  Attorney  General,  or  intended  to 
authorize  the  forfeiture  by  the  Attorney  General,  or 
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authorized  or  intended  to  authorize  or  empower  the 
Court  to  forfeit  or  decree  a  forfeiture  of  the  lands  em- 
braced within  the  West  Side  grant  for  or  on  account  of 
any  assumed  breach  of  condition  contained  in  said 
grant. 

279 

The  Court  erred  in  holding  that  there  was  any  cause 
of  action  or  foundation  of  jurisdiction  for  forfeiture  in 
respect  to  either  lof  said  grants,  in  any  re-entiy  for 
breach  of  condition  or  legislation  equivalent  thereof,  or 
in  any  legislative  declaration  of  forfeiture. 

280 

The  Court  erred  m  not  holding  that  the  proviso  in 
the  amendatory  act  of  April  10,  1869,  requiring  sales  to 
settlers,  was  not  sufficiently  definite  to  be  enforced  as 
a  condition  subsequent. 

As  such  proviso  does  not  contain  any  words  import- 
ing a  right  of  forfeiture  or  re-entry  for  condition  broken. 

281 

The  Court,  being  a  court  of  equity,  erred  in  decree- 
ing a  forfeiture  to  the  complainant  of  all  right  and 
interest  of  the  defendants  in  or  to  the  lands  embraced 
within  the  grant  of  1866,  for  breach  of  the  assumed  con- 
dition contained  in  the  amendment  of  April  10,  1869,  as 

(a)     Assuming  that  said  proviso  was  a  condition 
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subsequent,  for  breach  of  which  forfeiture  could  be  had, 
such  condition  subsequent  was  and  is  also  a  covenant; 
and 

(b)  The  complainant  prayed  in  its  bill  of  com- 
plaint for  a  specific  performance  of  this  covenant,  and 

(c)  Such  forfeiture  Hvas  and  is  inequitable  and 
should  not  be  decreed  by  any  court  of  equity  where 
there  is  any  other  means  of  doing  justice  between  the 
parties;  and 

(d)  The  complainant  prayed  for  specific  perform- 
ance of  the  covenant,  and  the  Court  should  have  granted 
such  prayer,  as  by  such  performance  justice  and  equity 
could  have  been  done  to  all  of  the  parties  to  the  suit 
without  forfeiture;  and 

(e)  The  Court  was  wdthout  jurisdiction  to  and 
it  was  inequitable  for  it  to  divest  the  defendant,  Oregon 
and  California  Railroad  Company  of  title  as  trustee  for 
the  benefit  of  the  interveners  and  cross-complainants, 
sestui  que  trustent,  with  intei-ests  vested  prior  to  said 
decree;  and 

(f)  In  divesting  the  railroad  company  of  title  by 
forfeiture,  the  Court,  in  effect,  imposed  a  penalty  upon 
the  railroad  company  to  the  extent  of  its  interest  in  the 
land  forfeited,  to-wit:  in  the  amount  of  $2.50  per  acre 
for  each  acre  of  the  land  so  forfeited,  for  and  on  ac- 
count of  the  breach  of  its  covenant,  the  imposing  of 
which  penalty  is  wholly  inequitable,  and 
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(g)  By  forfeiture  the  Court  divested  the  vested  in- 
terest of  these  interveners  and  cross-complainants  and 
each  of  them,  without  any  fault  on  their  part  or  on  the 
part  of  any  of  them,  all  of  which  is  wholly  inequitable. 

282 

The  Court,  being  a  court  of  equity,  erred  in  decree- 
ing a  forfeiture  to  the  complaint,  of  all  right  and  inter- 
est of  the  defendants,  in  or  to  the  lands  embraced  within 
the  West  Side  land  grant,  for  breach  of  the  assumed 
condition  contained  in  the  act  of  May  4,  1870,  as 

(a)  Assuming  that  said  provision  was  a  condition 
subsequent,  for  breach  of  which  forfeiture  could  be 
had,  such  condition  subsequent  was  and  is  also  a  cove- 
nant; and 

(b)  The  complainant  prayed  in  its  bill  of  com- 
plaint for  a  specific  performance  of  this  covenant,  and 

(c)  Such  forfeiture  was  and  is  inequitable  and 
should  not  be  decreed  by  any  court  of  equity  where 
there  is  any  other  means  of  doing  justice  between  the 
parties;  and 

(d)  The  complainant  prayed  for  specific  perform- 
ance of  the  covenant,  and  the  Court  should  have  granted 
such  prayer,  as  by  such  performance  justice  and  equity 
could  have  been  done  to  all  of  the  parties  to  the  suit 
without  forfeiture ;  and 

(e)  The  Court  was  without  jurisdiction  to  and 
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it  was  inequitable  for  it  to  divest  defendant,  Oregon  and 
California  Railroad  Company  of  title  as  trustee  for  the 
benefit  of  the  interveners  and  cross-complainants,  sestui 
qui  trustent,  with  interests  vested  prior  to  said  decree; 
and 

(f)  In  divesting  the  railroad  company  of  title  by 
forfeiture,  the  Court,  in  effect,  imposed  a  penalty  upon 
the  railroad  company  to  the  extent  of  its  interest  in 
the  land  forfeited,  to-wit:  in  the  amount  of  $2.50  per 
acre  for  each  acre  of  the  land  forfeited,  for  and  on  ac- 
coimt  of  the  breach  of  its  covenant,  the  imposing  of 
which  penalty  is  wholly  inequitable,  and 

(g)  By  forfeiture  the  Court  divested  the  vested 
interest  of  these  interveners  and  cross-complainants  and 
each  of  them,  without  any  faiult  on  their  part  or  on  the 
part  of  any  of  them,  all  of  which  is  wholly  inequitable. 

283 

The  Court  erred  in  not  holding  that  this  suit  can- 
not be  maintained  by  complainant  as  one  to  enforce 
forfeiture  nor  to  quiet  title,  as 

(a)  Neither  the  United  States  nor  Congress  has 
declared  a  forfeiture;  and 

(b)  The  fact  of  forfeiture  had  not  been  adjudi- 
cated by  a  court  of  law;  and 

(c)  The  defendant,  railroad  company,  holds  legal 
title  to  and  the  possession  of  said  granted  lands;  and 
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(d)  Complainant  having  asked  for  forfeiture  and 
in  the  alternative,  for  specific  performance,  this  suit 
cannot  be  maintained  for  forfeiture,  since  equitable  re- 
lief may  be  granted  by  specific  performance ;  and 

(e)  In  view  of  specific  performance,  a  decree  quiet- 
ing title  in  the  Government,  cannot  be  had. 


284 

The  Court  erred  in  not  holding  that  the  Government 
was  estopped  to  claim  forfeiture  of  the  lands  embraced 
within  each  and  both  of  said  land  grants,  as 

(a)  The  Government  in  its  bill  of  complaint  bases 
its  right  to  recover,  upon  the  refusal  of  the  railroad 
company  to  sell  said  lands  to  the  interveners  and  cross- 
complainants  and  others  similarly  situated,  and 

(b)  The  Government  in  its  bill  of  complaint 
prayed  that  these  interveners  and  cross-complainants 
might  be  permitted  to  enforce  their  rights  herein,  and 

(c)  The  Government  having  come  into  a  court 
of  equity  is  estopped  to  claim  forfeiture  when  equitable 
relief  by  performance  can  be  had;  and 

(d)  The  Government  is  estopped  to  claim  ^for- 
feiture in  lieu  of  performance,  since  the  interveners  and 
cross-complainants  have  come  into  court  upon  the  in- 
vitation of  the  Government  and  furnished  the  means 
whereby  performance  may  be  had. 
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285 

The  Court  erred  in  holding  that  the  provisions  in 
each  and  both  of  said  land  grants  concerning  sales  to 
settlers,  are  negative  provisions  only,  designed  to  pre- 
vent sales  to  others  than  settlers  in  quantities  greater 
than  one-quarter  section  to  any  one  purchaser  and  at 
prices  greater  than  $2.50  per  acre,  and  not  positive  pro- 
visions requiring  sales  to  settlers  in  quantities  not  greater 
than  one-quarter  section  to  any  one  purchaser  and  at 
a  price  not  greater  than  $2.50  per  acre. 


286 

The  Court  erred  in  not  holding  that  the  provisions 
of  each  and  both  of  said  land  grants  concerning  sales 
to  settlers  were  both  positive  and  negative,  requiring 
the  grantee  to  sell  to  settlers,  who  should  apply  to  buy, 
not  more  than  one-quarter  section,  at  a  price  not  greater 
than  $2.50  per  acre,  and  requiring  said  grantee  to  re- 
frain from  selling  any  of  the  granted  lands  to  others  than 
settlers  or  in  quantities  greater  than  nne-quarter  sec- 
tion or  at  a  price  greater  than  $2.50  per  acre. 


287 

The  Court  erred  in  holding  that  the  provisions  in 
each  and  both  of  said  land  grants,  requiring  sales  to 
settlers,  are  not  positive  covenants  which  may  be  spe- 
cificallv  enforced. 
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288 

The  Court  erred  in  holding  that  the  provisions  in 
each  and  both  of  said  land  grants  requiring  sales  to 
settlers,  is  a  negative  covenant  only,  which  may  be  en- 
forced by  the  Government  only,  and  that  the  only  means 
of  such  enforcement  are  by  forfeiture  for  breach  thereof. 


289 

The  Court  erred  in  decreeing  a  forfeiture  of  those 
lands  included  in  either  or  both  of  the  grants  to  the 
railroad  company  or  which  the  interveners  and  cross- 
complainants  had  made  application  to  purchase  from 
and  tendered  to  the  railroad  company  the  sum  of  $2.50 
per  acre  and  offered  to  become  actual  settlers  on  the 
lands  so  applied  for,  prior  to  the  adoption  by  Congress 
of  the  joint  resolution  of  April  30,  1908,  as 

By  so  applying,  tendering  the  purchase  price  and 
offering  to  become  an  actual  settler  lupon  the  lands  so 
applied  for,  each  intervener  and  cross-complainant  has 
acquired  a  vested  interest  in  the  land  applied  for,  which 
cannot  be  divested  by  Congress,  assuming  that  said 
provisions  are  conditions  subsequent,  and  that  the  adop- 
tion of  said  joint  resolution  by  Congress  was  a  declara- 
tion of  forfeiture  for  breach  thereof. 


290 

The  Court  erred  in  holding  that  although  the  pro- 
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visions  in  each  and  both  of  said  land  grants  were  de- 
signed to  devote  the  lands  conveyed  by  said  grants,  to 
settlement  and  tillage  and  to  prevent  the  monopoly  of 
the  land  and  that  such  grants  were  laws  as  well  as 
grants,  that  notwithstanding  the  railroad  company 
might  defeat  the  purposes  of  the  provisions  requiring 
sales  to  settlers,  by  themselves  monopolizing  and  hold- 
ing the  lands  and  refusing  to  sell  them  at  all,  and  by 
refusing  to  sell  any  of  them  except  to  such  persons  and 
in  such  quantities  as  it  saw  fit  within  the  price  and  terms 
provided  in  the  grant. 

291 

The  Court  erred  in  not  holding  that  the  purpose  of 
the  joint  resolution  of  Congress  of  April  30,  1908,  was 
to  authorize  the  enforcement  of  a  forfeiture  for  any 
breach  of  an  assumed  condition  subsequent  in  either 
of  said  land  grants,  as  an  alternative  only,  of  the  re- 
fusal of  the  railroad  company  to  perform  the  covenants 
requiring  sales  to  settlers,  after  such  performance  had 
been  decreed  by  the  Court. 

292 

The  Court  erred  in  not  holding  that  the  joint  reso- 
lution of  Congress  of  April  30,  1908,  authorized  the 
enforcement  of  forfeiture  for  any  breach  of  an  assumed 
condition  subsequent  in  either  of  said  land  grants,  only 
in  the  event  that  specific  performance  of  the  covenants 
in  said  grants,  requiring  sales  to  settlers,  could  not  be 
enforced. 
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293 

The  Court  erred  in  not  holding  that  the  joint  reso- 
lution of  Congress  of  April  30,  1908,  authorized  a  for- 
feiture of  the  legal  title  of  the  railroad  company  for 
breach  of  an  assumed  condition  subsequent  in  either  of 
said  land  grants,  only  as  a  means  of  carrying  into  effect 
the  covenants  in  said  grants  requiring  sales  to  settlers. 

294 

The  Court  erred  in  holding  that  at  the  time  of  the 
filing  of  the  bill  of  complaint  herein  and  ever  since, 
and  for  a  long  time  continuously  next  prior  thereto,  the 
Oregon  and  California  Railroad  Company,  did  not  have 
possession  of  said  grants  or  either  of  them. 

295 

The  Court  erred  in  not  holding  that  at  the  time  of 
filing  of  the  bill  of  complaint  herein,  and  ever  since, 
and  for  a  long  time  continuously  next  prior  thereto,  the 
Oregon  and  California  Railroad  Company  had  legal 
title  and  the  possession  of  all  lands  of  which  forfeiture 
is  sought  by  said  bill  of  complaint. 

296 

The  Court  erred  in  holding  that  the  United  States, 
complainant  herein,  is  the  owner  in  fee  simple  or  in 
possession  of  said  lands  or  any  part  thereof  or  entitled 
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to  said  lands  or  entitled  to  the  possession  of  the  same 
or  any  part  thereof,  which  are  sought  to  be  purchased 
by  these  inten^eners  and  cross-complainants  or  any  of 
them. 

297 

The  Court  erred  in  holding  that,  as  a  foundation  for 
a  suit  to  quiet  its  title  to  either  of  said  grants,  or  any 
part  thereof,  the  complainant  was  in  possession  of  the 
said  grants,  or  either  of  them,  or  any  part  thereof;  and 
in  holding  that  the  Oregon  and  California  Railroad 
Company  did  not  have  the  possession  of  the  same. 

298 

The  Court  erred  in  holding  as  a  foundation  for  a 
suit  by  complainant,  to  quiet  its  title  to  the  said  grants 
or  either  of  them,  or  any  part  thereof,  that  the  same 
had  not  been  reduced  to  possession,  and  were  unoccu- 
pied and  vacant,  and  not  in  possession  of  said  defend- 
ant, Oregon  and  California  Railroad  Company. 

299 

The  Court  erred  in  not  holding  that  the  United 
States,  complainant  herein,  is  not  the  owner  in  fee 
simple,  nor  in  possession  of  said  lands  or  any  part 
thereof,  nor  entitled  to  said  lands,  nor  entitled  to  the 
possession  of  the  same  or  any  part  of  the  same,  which 
are  sought  to  be  purchased  by  these  interveners  and 
cross-complainants  or  any  of  them. 
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300 

The  Court  erred  in  holding  that  the  complainant  is 
the  owner  in  fee  simple,  or  in  possession  of  said  lands 
or  an}'  part  thereof,  or  entitled  to  the  possession  of  the 
same  or  any  part  thereof. 

301 

The  Court  erred  in  holding  that  as  a  foundation  for 
a  suit  to  quiet  its  title  to  either  of  said  grants,  or  any 
part  thereof,  the  said  complainant  had  legal  title  to  the 
same,  or  either  of  them,  or  any  part  thereof;  and  in 
holding  that  the  defendant,  Oregon  and  California  Rail- 
road Company  did  not  have  the  legal  title  to  such  grants. 

302 

The  Court  erred  in  holding  that  the  title  of  the 
United  States  of  America,  of  or  in  said  lands  or  estates 
in  lands  sought  to  be  purchased  by  these  interveners 
and  cross-complainants  or  any  of  them,  be  or  is  by  said 
decree,  quieted  and  confirmed,  particularly  as  to  any 
claim  or  claims  of  right,  title  and  interest  in,  to  or 
upon  the  same,  in  favor  of  tliese  interveners  and  cross- 
complainants  or  any  of  them. 

803 

The  Court  erred  in  holding  that  the  lands  and 
estates  in  lands  in  the  said  decree  described,  and  which 
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were  sought  to  be  purchased  by  the  interveners  and 
cross-complainants  herein  or  any  of  them,  either  in 
whole  or  in  part,  now  are  forfeited  to,  or  that  the  title 
to  or  any  part  thereof,  has  reverted  to  and  now  is 
revested  in  the  United  States  of  America,  or  that  the 
same  or  any  part  thereof,  now  are  the  absolute  prop- 
erty of  the  United  States  of  America,  or  are  free  from 
any  and  all  claim  or  claims  of  right,  title  or  interest  or 
lien  in,  to  or  upon  the  same  or  any  part  thereof,  by 
or  in  favor  of  these  interveners  and  cross-complainants 
or  any  of  them. 

304 

The  Court  erred  in  holding  that  the  United  States, 
complainant  herein,  was  entitled  to  an  injunction  re- 
straining the  defendants  or  any  of  them,  from  convey- 
ing to  these  interveners  and  cross-complainants,  any 
of  the  lands  sought  to  be  purchased  by  them  respectively, 
upon  the  terms  proposed  by  said  interveners  and  cross- 
complainants,  and  upon  the  terms  provided  in  the  act 
of  July  25,  1866  and  the  act  of  April  10,  1869,  amenda- 
tory thereof. 

805 

The  Court  erred  in  not  holding  that  the  United 
States,  complainant  herein,  was  not  entitled  to  an  in- 
junction restraining  the  defendants  or  any  of  them, 
from  conveying  to  these  interveners  and  cross-com- 
plainants any  of  the  lands  sought  to  be  purchased  by 
them  respectively,  upon  the  terms  proposed  by  said 
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interveners  and  cross-complainants  and  upon  the  terms 
provided  in  the  act  of  July  25,  1866,  and  the  act  of 
April  10,  1869,  amendatoiy  thereof. 

306 

The  Court  erred  in  holding  that  the  United  States, 
complainant  herein,  was  entitled  to  an  injunction  re- 
straining the  defendants  or  any  of  them,  from  convey- 
ing to  these  interveners  and  cross-complainants,  any  of 
the  lands  sought  to  be  purchased  by  them  respectively, 
upon  the  terms  proposed  by  said  interveners  and  cross- 
complainants  and  upon  the  terms  provided  in  the  act 
of  May  4,  1870. 

307 

The  Court  erred  in  not  holding  that  the  United 
States,  complainant  herein,  was  not  entitled  to  an  in- 
junction restraining  the  defendants  or  any  of  them, 
from  conveying  to  these  interveners  and  cross-complain- 
ants, any  of  the  lands  sought  to  be  purchased  by  them 
respectively,  upon  the  terms  proposed  by  said  inter- 
veners and  cross-complainants,  and  upon  the  terms  pro- 
vided in  the  act  of  May  4,  1870. 

308 

The  Court  erred  in  holding  that  the  United  States, 
complainant  herein,  was  entitled  to  any  injunctive  re- 
lief w'hatever  as  against  these  interveners  and  cross-com- 
plainants or  any  of  them. 
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309 

The  Court  erred  in  holding  that  the  United  States, 
complainant  herein,  was  entitled  to  a  decree  restrain- 
ing these  interveners  and  cross-complainants,  or  any 
of  them,  from  claiming  or  asserting  any  right,  title, 
interest  or  lien  in,  to  or  upon  the  lands  sooight  to  be 
purchased  by  these  interventrs  and  cross-complainants, 
respectively. 

310 

The  Court  erred  in  not  holding  that  the  United 
States,  complainant  herein,  was  not  entitled  to  a  decree 
restraining  these  interveners  and  cross-complainants  or 
any  of  them,  from  claiming  or  asserting  any  right,  title 
or  interest  or  lien  in,  to  or  upon  the  lands  sought  to  be 
purchased  by  these  inten'eners  and  cross-complainants, 
respectively. 

311 

The  Court  erred  in  holding  that  the  title  of  com- 
plainant to  the  said  lands,  or  any  part  thereof,  should 
be  quieted. 

312 

The  Court  erred  in  holding  that  the  United  States, 
complainant  herein,  was  entitled  to  a  decree  quieting  and 
confirming  in  it  the  title  to  the  lands  sought  to  be  pur- 
chased by  these  interveners  and  cross-complainants,  or 
any  of  them. 
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313 

The  Court  erred  in  not  holding  that  the  United 
States,  complainant  herein,  was  not  entitled  to  a  decree 
quieting  and  confirming  in  it  the  title  to  the  lands 
sought  to  be  purchased  by  these  interveners  and  cross- 
complainants,  or  any  of  them. 

314 

The  Court  erred  in  holding  that  the  proviso  in  the 
amendatory  act  of  April  10,  1869,  was  not  a  covenant, 
the  acceptance  and  agreement  to  perform  which  was 
imposed  by  Congress  as  a  condition  precedent  to  the 
right  of  the  Oregon  and  California  Railroad  Company 
to  accept  and  become  vested  with  the  title  to  the  lands 
under  the  grant  of  1866. 

315 

The  Court  erred  in  holding  that  the  word  "provided" 
introducing  the  proviso  contained  in  the  amendatory 
act  of  April  10,  1869,  imported  a  condition  subsequent, 
as 

(a)  The  word  "provided"  is  as  appropriate  for 
the  purpose  of  importing  a  condition  precedent  as  a 
condition  subsequent,  and 

(b)  Said  proviso  is  coupled  with  a  clause  in  said 
act  contained  permitting  the  grantees  to  accept  said 
grant  one  year  after  the  passage  of  said  amendatory  act, 
and 
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(c)  Said  proviso  is  not  coupled  with  and  does  not 
bear  any  relation  to  the  granting  clause  in  said  act 
amended. 

316 

The  Court  erred  in  not  holding  that  the  proviso  in 
the  amendatory  act  of  April  10,  1869,  was  and  is  a 
covenant,  the  acceptance  and  agreement  to  perform 
which  was  imposed  by  Congress  as  a  condition  precedent 
to  the  right  of  the  railroad  company  to  accept  and  be- 
come vested  with  the  title  to  the  lands  under  the  grant 
of  1866. 

317 

The  Court  erred  in  refusing  to  direct  and  decree  a 
specific  performance  on  behalf  of  the  United  States, 
the  complainant  herein,  and  against  the  defendant,  Ore- 
gon and  California  Railroad  Company  and  the  other 
defendants  claiming  by,  through  and  under  it,  requir- 
ing said  defendants  to  convey  to  these  interveners  and 
cross-complainants,  the  lands  sought  to  be  purchased  by 
each  respectively,  upon  payment  of  the  purchase  price 
therefor. 

818 

The  Court  erred  in  not  holding  that  the  defendant, 
Oregon  and  California  Railroad  Company  and  other 
defendants,  claiming  an  interest  in  said  land,  be  re- 
quired to  convey  said  land  to  the  interveners  and  cross- 
complainants  applying  to  purchase  the  same. 
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319 

The  Court  erred  in  holding  that  the  defendant,  Ore- 
gon and  California  Railroad  Company  and  each  and 
all  of  the  other  defendants  claiming  an  interest  in  said 
land,  should  not  be  required  to  convey  said  lands  to  the 
interveners  and  cross-complainants  applying  for  the 
same. 

320 

The  Court  erred  in  holding  that  Congress  did  not 
intend  by  the  act  of  April  10,  1869,  to  give  to  actual 
settlers  the  right  to  compel  the  railroad  company  to 
sell  to  them  the  lands  embraced  within  the  grant  of 
July  25,  1866,  according  to  the  terms  of  the  proviso  in 
said  act  of  April  10,  1869. 

321 

The  Court  erred  in  not  holding  that  Congress  in- 
tended, by  the  act  of  April  10,  1869,  to  give  to  actual 
settlers  the  right  to  compel  the  railroad  company  to 
sell  to  them  the  lands  embraced  within  the  grant  of 
July  25,  1866,  according  to  the  terms  of  the  proviso 
in  said  act  of  April  10,  1869. 

322 

The  Court  erred  in  holding  that  Congress  did  not 
intend  by  the  act  of  May  4,  1870,  to  give  to  actual  set- 
tlers the  right  to  compel  the  railroad  company  to  seU 
to  them  the  lands  embraced  within  the  West  Side  land 


8556  O.  (|  C.  R.  R.  Co.,  et  al 

grant,  according  to  the  terms  of  the  provision  in  said 
act  of  May  4,  1870. 


323 

The  Court  erred  in  not  holding  that  Congress  in- 
tended, by  the  act  of  May  4,  1870,  to  give  to  actual 
settlers  the  right  to  compel  the  railroad  company  to 
sell  to  them  the  lands  embraced  within  the  West  Side 
land  grant,  according  to  the  terms  of  the  provision  in 
said  act  of  May  4,  1870. 

324 

The  Court  erred  in  refusing  to  direct  and  decree  a 
specific  performance  on  behalf  of  the  interveners  and 
cross-complainants  and  each  of  them,  against  the  de- 
fendant, Oregon  and  California  Railroad  Company,  and 
the  other  defendants  claiming  by,  through  and  under  it, 
requiring  said  defendants  to  convey  to  these  interveners 
and  cross-complainants,  the  lands  sought  to  be  pur- 
chased by  said  interveners  and  cross-complainants,  re- 
spectively, as  prayed  for  in  their  several  bills. 

325 

The  Court  erred  in  holding  that  the  provisions  in 
each  and  both  of  said  grants  did  not  constitute  contracts 
entered  into  by  and  between  the  Government  and  the 
railroad  company,  for  the  benefit  of  and  enforcible 
by  the  interveners  and  cross-complainants. 
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326 

The  Court  erred  in  holding  that  the  proviso  in  the 
amendatory  act  of  April  10,  1869,  requiring  sales  to 
settlers,  was  not  a  covenant  to  a  use  and  did  not  im- 
press a  trust  upon  said  lands  for  the  benefit  of  those, 
who  in  good  faith  should  apply  to  make  settlement  upon 
said  land,  and  to  purchase  the  same  in  quantities  and 
at  prices  provided  by  said  amendatoiy  act. 


327 


The  Court  erred  in  not  holding  that  the  proviso  in 
the  amendatory  act  of  April  10,  1869,  requiring  sales 
to  settlers,  was  a  covenant  to  a  use  and  impressed  a 
trqjst  upon  said  lands  for  the  benefit  of  those,  who  in 
good  faith  should  apply  to  make  settlement  upon  said 
land  and  to  purchase  the  same  in  quantities  and  at  prices 
provided  by  said  amendatory-  act. 


328 

The  Court  erred  in  holding  that  the  provision  in  the 
act  of  May  4,  1870,  relating  to  sale  of  land  to  actual 
settlers,  was  not  a  covenant  to  a  use  and  did  not  im- 
press a  trust  upon  said  lands  for  the  benefit  of  those 
who  in  good  faith  should  apply  to  make  settlement  upon 
said  land  and  to  purchase  the  same  in  quantities  and 
at  prices  provided  by  said  act. 
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329 

The  Court  erred  in  not  holding  that  the  provision 
in  the  act  of  May  4,  1870,  relating  to  sale  of  lands  to 
actual  settlers,  was  a  covenant  to  a  use  and  impressed 
a  trust  upon  said  lands  for  the  benefit  of  those  who  in 
good  faith  should  apply  to  make  settlement  upon  said 
land  and  to  purchase  the  same  in  quantities  and  at  prices 
provided  in  said  act. 

330 

The  Court  erred  in  holding  that  the  railroad  com- 
pany was  not  constituted  a  trustee  for  the  benefit  of  the 
intei'veners  and  cross-complainants  as  sestui  que 
trustent,  under  the  provisions  requiring  sales  of  lands 
to  settlers,  referred  to,  in  that 

(a)  "The  nature  and  quality  of  their  interests  are 
not  specific  and  definite,"  and,  in  that 

(b)  "They  are  not  susceptible  of  identification  as 
such,"  and, 

331 

The  Court  erred  in  not  holding  that  the  railroad 
company,  by  the  provisions  in  said  grants  contained, 
was  constituted  a  trustee  for  the  benefit  of  the  interven- 
ers and  cross-complainants  as  sestui  que  trustent,  as 

(a)  The  nature  and  qualitj^  of  said  interests  under 
said  grants  are  sufficiently  specific  and  definite,  and 

(b)  Their  application  to  purchase  and  offer  to 
settle  upon  the  lands,  is  a  sufficient  identification. 
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332 

The  Court  erred  in  holding  that  the  offer  and  tender 
by  the  inten^eners  and  cross-complainants,  to  purchase 
the  lands  sought  by  them  to  be  purchased  of  and  from 
the  Oregon  and  California  Railroad  Company,  did  not 
give  to  the  respective  interveners  and  cross-complainants 
a  vested  interest  in  said  lands,  in  default  of  an  accept- 
ance of  such  offers  and  conveyances  of  said  lands  by  the 
Oregon  and  California  Railroad  Company. 

333 

The  Court  erred  in  not  holding  that  the  offer  and 
tender  by  the  interveners  and  cross-complainants,  to 
purchase  the  lands  sought  by  them  to  be  purchased  of 
and  from  the  Oregon  and  California  Railroad  Com- 
pany, gave  to  the  respective  interveners  and  cross-com- 
plainants, a  vested  interest  in  said  lands,  in  default  of 
an  acceptance  of  such  offers  and  conveyances,  by  the 
Oregon  and  California  Railroad  Company. 

334 

The  Court  erred  in  holding  that  the  proviso  in  the 
act  of  April  10,  1869,  is  not  sufficiently  definite  and 
certain  to  be  enforced  as  a  covenant  to  a  use  or  as  a 
trust. 

335 

The  Court  erred  in  not  holding  that  the  proviso  in 
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the  act  of  April  10,  1869,  is  sufficiently  definite  and 
certain  to  be  enforced  as  a  covenant  to  a  use  or  as  a 
trust. 

336 

The  Court  erred  in  holding  that  the  proviso  in  the 
act  of  April  10,  1869,  requiring  sales  to  settlers,  is  suf- 
ficiently definite  and  certain  as  a  condition  subsequent, 
to  entitle  the  Government  to  a  forfeiture  for  its  breach, 
and  that  it  is  not  sufficiently  definite  and  certain  to  be 
specifically  enforced  as  a  covenant  to  a  use,  or  a  a  cove- 
nant creating  a  trust. 

337 

The  Court  erred  in  not  holding  that  the  proviso  in 
the  act  of  April  10,  1869,  for  the  sale  of  lands  to  actual 
settlers  was  intended  by  Congress  as  and  was  and  is  a 
covenant  to  a  use  only,  and  not  a  condition  subsequent, 
as 

(a)  Said  proviso  contains  specific  and  direct  com- 
mands which  were  assented  to,  and  performance  thereof 
promised,  by  the  Oregon  and  California  Railroad  Com- 
pany, and 

(b)  Said  proviso  does  not  contain  any  clause  pro- 
viding for  forfeiture  or  re-entry  for  breach  of  such 
covenant,  and 

(c)  Said  contract  devotes  said  land  to  settlement 
and  tillage  and  ultimate  ownership  by  settlers. 
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338 

The  Court  erred  in  holding  that  the  proviso  in  the 
act  of  April  10,  1869,  was  not  a  covenant  to  a  use,  im- 
pressed upon  and  running  with  the  title  to  the  land, 
until  the  title  should  have  ultimately  become  vested  in 
an  actual  settler,  upon  the  terms  and  under  the  condi- 
tions provided  in  said  grant. 


339 

The  Court  erred  in  not  holding  that  the  proviso'  in 
the  act  of  April  10,  1869,  was  a  covenant  to  a  use,  im- 
pressed upon  and  running  with  the  title  to  the  land,  until 
the  title  should  have  ultimately  become  vested  in  an 
actual  settler,  upon  the  temis  and  under  the  conditions 
provided  in  said  grant. 

340 

The  Court  erred  in  holding  that  the  United  States, 
complainant  herein,  had  any  right,  title  or  interest  in 
or  to  the  land  embraced  within  and  covered  by  the  East 
Side  grant,  or  any  part  thereof,  except  as  a  settler  of 
the  trust  in  said  lands. 

341 

The  Court  erred  in  holding  that  the  provision  in  the 
act  of  May  4,  1870,  is  not  sufficiently  definite  and  cer- 
tain to  be  enforced  as  a  covenant  to  a  use  or  as  a  trust. 
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342 

The  Court  erred  in  not  holding  that  the  provisions 
in  the  act  of  INIay  4,  1870,  is  sufficiently  definite  and 
certain  to  be  enforced  as  a  covenant  to  a  use  or  as  a 
trust. 

343 

The  Court  erred  in  holding  that  the  provisions  in  the 
act  of  May  4,  1870,  requiring  sales  to  settlers,  is  suffi- 
ciently definite  and  certain  as  a  condition  subsequent, 
to  entitle  the  Gk)vemment  to  a  forfeiture  for  its  breach, 
and  that  it  is  not  sufficiently  definite  and  certain  to  he 
specifically  enforced  as  a  covenant  to  a  use,  or  as  a  cove- 
nant creating  a  trust. 

344 

The  Court  erred  in  not  holding  that  the  provisions 
in  the  act  of  May  4,  1870,  requiring  sales  to  settlers,  was 
intended  by  Congress  as  and  was  and  is  a  covenant  to 
a  use  only  and  nat  a  condition  subsequent,  as 

(a)  Said  ])rovision  contains  specific  and  direct 
commands  which  were  assented  to  and  agreed  to  and 
performance  thereof  promised  by  the  Railroad  com- 
pany, and 

(b)  Said  provision  does  not  contain  any  clause  pro- 
viding far  forfeiture  or  re-cntr)-  for  breach  of  such  cove- 
nant, and 
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(c)  Said  contract  devotes  said  land  to  settlement 
and  tillage  and  ultimate  ownership  by  settlers. 

345 

The  Court  erred  in  holding  that  the  provisions  in 
the  act  of  May  4,  1870,  was  not  a  covenant  to  a  use, 
impressed  upon  and  running  a^  ith  the  title  to  the  land, 
until  the  title  should  have  ultimately  become  vested  in 
an  actual  settler,  upon  the  terms  and  under  the  condi- 
tions provided  in  said  grant. 

346 

The  Court  erred  in  not  holding  that  the  provision  in 
the  act  of  May  4,  1870,  was  a  covenant  to  a  luse,  im- 
pressed upon  and  mnning  with  the  title  to  the  land,  until 
the  title  should  have  ultimately  become  vested  in  an 
actual  settler,  upon  the  terms  and  under  the  conditions 
provided  in  said  grant. 

847 

The  Court  erred  in  holding  that  the  United  States, 
complainant  herein,  had  any  right,  title  or  interest  in 
or  to  the  land  embraced  within  and  covered  by  the  West 
Side  grant,  or  any  part  thereof,  except  as  a  settler  of 
the  trust  in  said  lands. 

348 

The  Court  erred  in  holding  that  the  United  States, 
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complainant  herein,  had  any  right,  title  or  interest  in  and 
to  the  lands  embraced  within  the  East  Side  land  grant 
or  any  part  thereof,  which  it  could  enforce  in  this  action, 
except  such  rights  as  it  has  as  a  settler  of  the  trust  in 
said  lands,  to  enforce  the  provision  of  said  trust,  and 
such  rights  as  it  had  and  has  to  carry  into  effect  in  said 
suit,  its  23ublic  policies  with  relation  to  its  granted  lands, 
and 

349 

The  Court  erred  in  holding  that  the  United  States, 
complainant  herein,  had  any  right,  title  or  interest  in  and 
to  the  lands  embraced  within  the  West  Side  land  grant 
or  any  part  thereof,  which  it  could  enforce  in  this  action, 
except  such  rights  as  it  had  or  has  as  a  settler  of  the  trust 
in  said  lands  to  enforce  the  provisions  of  said  trust,  and 
such  rights  as  it  had  and  has  to  carry  into  effect  in  said 
suit,  its  |)ublic  policies  with  relation  to  its  granted  lands, 
and 

350 

The  Court  erred  in  not  holding  that  this  suit  can  only 
be  maintained  by  complainant  as  one  to  compel  the  spe- 
cific performance  of  a  trust  covenant,  or  to  enforce  a 
public  policy,  as  , 

(a)  Neither  of  said  land  grants  contains  a  provis- 
ion importing  a  condition  subsequent,  upon  the  breach 
of  which  forfeiture  could  be  had,  and 

(b)  Congress  has  never  declared  a  forfeiture  of 
cither  of  said  land  grants  for  breach  of  any  condition 


vs.  The  United  States  8565 

subsequent,  assuming  that  tliere  is  such  condition  in  eith- 
er of  said  land  grants,  and 

(c)  The  fact  of  forfeiture  has  never  been  adjudi- 
cated by  a  court  of  law,  and 

(d)  The  defendant,  Oregon  and  California  Rail- 
road Company  holds  the  legal  title  to  and  possession  of 
said  lands,  and 

(e)  Complainant  having  asked  for  forfeiture  and 
in  the  alternative  for  specific  performance,  this  suit  can- 
not be  maintained  for  forfeiture,  since  equitable  relief 
may  be  granted  by  specific  performance,  and 

(f )  In  view  of  specific  performance  a  decree  quiet- 
ing title  in  the  Government,  cannot  be  had. 

351 

The  Court  erred  in  not  holding,  on  the  assumption 
that  the  said  proviso  in  the  act  of  April  10,  1869,  is  a 
condition  subsequent,  for  breach  of  which  forfeiture 
might  be  had,  that  complainant  elected,  by  filing  its  suit 
in  equity,  to  waive  forfeiture,  and  elected  to  specifically 
enforce  said  proviso  as  a  covenant  to  a  use  only. 

352 

The  Court  erred  in  not  holding,  on  the  assumption 
that  the  said  provision  in  the  act  of  May  4,  1870,  is  a 
condition  subsequent,  for  hreach  of  which  forfeiture 
might  be  had,  that  complainant  elected,  by  filing  its  suit 
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in  equity,  to  waive  forfeiture,  and  elected  to  specifically 
enforce  said  provision. 

353 

The  Court  erred  in  holding  that  the  interveners  and 
cross-complainants  were  not  such  actual  settlers  as  were 
contemplated  by  the  acts  of  April  10,  1869,  and  May  4, 
1870. 

354 

The  Court  erred  in  holding  that  these  interveners 
and  cross-complainants  did  not  have  vested  interests 
in  the  lands  sought  to  be  purchased  by  them  and  each 
of  them  respectively,  by  reason  of  their  various  offers 
and  tenders  to  purchase  said  lands  upon  the  terms  pro- 
vided in  the  acts  of  April  10,  1869,  and  May  4,  1870. 

355 

The  Court  erred  in  holding  that  the  evidence  in  this 

cause  was  sufficient  to  entitle  complainant  to  the  decree 

rendered  herein. 

356 

The  Court  erred  in  not  holding  that  the  evidence  in 
this  cause  was  insufficient  to  support  or  sustain  the  de- 
cree rendered. 

857 

The  Court  erred  in  holding  that  the  evidence  adduced 
in  support  of  the  complaint  of  the  United  States,  com- 
plainant herein,  was  sufficient  to  entitle  complainant  to 
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a  forfeiture  of  the  title  to  the  lands  sought  to  be  pur- 
chased by  these  interveners  and  cross-complainants  or 
any  of  them. 

358 

The  Court  erred  in  not  holding  that  the  evidence  ad- 
duced in  support  of  the  complaint  of  the  United  States, 
complainant  herein,  was  not  sufficient  to  entitle  com- 
plainant to  a  forfeiture  of  the  title  to  the  lands  sought 
to  be  purchased  by  these  interveners  and  cross-complain- 
ants or  any  of  them. 

359 

The  Court  erred  in  holding  that  the  United  States, 
complainant  herein,  was  entitled  to  recover  its  costs  and 
disbursements  herein,  or  any  costs  or  disbursements  here- 
in, against  these  interveners  and  cross-complainants,  or 
any  of  them,  and  that  a  decree  should  be  entered  to  that 
effect. 

WHEREFORE,  these  interveners  and  cross-com- 
plainants, jointly  and  severally,  pray  that  the  said  sev- 
eral judgments  and  orders  and  each  of  them  and  the 
said  decision,  judgment  and  decree  and  each  and  every 
part  thereof,  be  reversed,  and  that  this  Court  enter  a  de- 
cree on  behalf  of  these  interveners  and  cross-complain- 
ants as  prayed  for  by  them  and  each  of  them,  respective- 
ly, in  their  several  bills  of  intei'vention  and  cross-com- 
plaints heretofore  filed  herein. 

And  for  such  other,  further  or  different  relief  as  to 
this  Court  may  seem  just  and  equitable  in  the  premises. 
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MOULTON  &  SCHWARTZ, 

LEWIS  C.  GARRIGUS, 

Socilitors  and  Attorneys  for  said  defend- 
ants cross  complainants,  John  H.  Haggett, 
Charles  W.  Mead,  William  Otterstrom, 
Angus  MacDonald,  John  T.  Moan,  Joseph 
D.  Hadley,  Henry  C.  Ott,  Fred  L.  Free- 
bing,  William  Cain,  R.  T.  Aldrich,  and 
O.  V.  Hickman. 


A.  C.  WOODCOCK, 
E.  L.  C.  FARRIN, 
DAN  R.  MURPHY, 

Solicitors  and  Attorneys  for  said  interveners 
William  F.  Slaughter  and  each  and  all  of 
the  persons  whose  names  are  specifically 
set  forth  in  the  above  title  to  this  cause,  com- 
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mencing  with  and  including  the  said  Wil- 
liam F.  Slaughter,  down  to  and  including 
Arthur  Persinger,  being  all  of  the  persons 
who,  by  leave  of  court,  filed  their  joint 
complaint  in  intervention  in  this  cause  on 
the  24th  day  of  September,  1908. 


L.  G.  ENGLISH, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Edward  D.  Townsend,  Louis  G. 
English,  Ralph  W.  Core  and  Edgar  O. 
Holladay. 


A.  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners John  Burbee,  Marion  Smith,  Charles 
Burbee,  Oscar  H.  Sherman  and  Charles 
Wiest. 


A.  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Mile  F.  Dennis  and  Leopold  H. 
Deitz. 
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SHEPARD  & 
BURKHEIMER, 

Successors  to 
SHEPARD  &  FLETT ; 
JOHN  E.  BURKHEIMER, 
CHARLES  E.  SHEPARD, 
C.  I.  LEAVENGOOD, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Frank  Terrace  and  each  and  all  of 
the  persons  whose  names  are  specifically 
set  forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  Frank 
Terrace,  down  to  and  including  John  Zoffi, 
being  all  of  the  persons  who,  by  leave  of 
court,  filed  their  joint  complaint  in  inter- 
vention in  this  cause  on  the  2nd  day  of 
December,  1908. 


LEROY  LOMAX, 

Of  Solicitors  and  Attorneys  for  the  said 
interveners  Charles  J.  Vanzile  and  each  and 
all  of  the  persons  whose  names  are  speci- 
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fically  set  forth  in  the  above  title  to  this 
cause,  commencing  with  and  including  the 
said  Charles  J.  Vanzile,  down  to  and  includ- 
ing E.  R.  Seeley,  being  all  of  the  persons 
who,  by  leave  of  court,  filed  their  joint  com- 
plaint in  intervention  in  this  cause  on  the 
23rd  day  of  December,  1908. 


MOULTON  &  SCHWARTZ, 
LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
vener Luther  E.  Trowbridge. 

A.  C.  WOODCOCK, 
GEO.  W.  WRIGHT, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners George  W.  Wright,  William  W. 
Bailey,  WiUetta  Wright,  W.  H.  Queener, 
Eulah  Wright  and  Joseph  E.  Wright. 
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DAY  &  BREWER, 

JNO.  MILLS  DAY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Elmer  L.  Hancock  and  each  and  all 
of  the  persons  whose  names  are  specifically 
set  forth  in  the  above  title  to  this  cause, 
commencing  with  and  including  the  said 
Elmer  L.  Hancock,  down  to  and  including 
Lucius  P.  Ranous,  being  all  of  the  persons 
who,  by  leave  of  court,  filed  their  joint 
complaint  in  intervention  in  this  cause  on 
the  8th  day  of  February,  1909. 

OGLESBY  YOUNG, 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Robert  Aistrop,  Herb  Palmer,  Clara 
L.  Palmer,  Tina  Palmer,  P.  L.  Palmer, 
Walter  Anderson,  Lewis  Johanson,  Edwin 
Rice,  W.  C.  Rhude  and  Frank  A.  Durrah. 
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LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners B.  W.  Nunnally,  William  Weist, 
John  Weist,  Francis  Weist,  Geo.  E.  Wal- 
ling, W.  D.  Sappington,  Edward  E. 
S tucker  and  O.  N.  Cranor. 


G.  G.  SCHMITT, 

GRIDLEY,  CULVER 

k  KIND, 

PAUL  C.  L'AMOREAUX, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Paul  C.  L'Amoreaux,  Albert  E. 
Barkman,    Clyde    M.    Adair,    Carrie    M. 
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Wicker,  Julia  S.  Skilton,  Edward  H. 
White,  Olive  Maguire,  Coleman  S.  Everett, 
Isadore  Whiteson,  Harry  Hamill,  John  C. 
Hamill,  Julia  R.  Pox,  Henry  W.  McFar- 
lane,  Fred  G.  Merrill,  Edward  Robertson 
Abbot,  Manning  D.  L'Amoreaux,  Agnes 
G.  Stewart,  Ida  M.  Pahlman  and  Rose 
L'Amoreaux. 


B.  W.  COINER, 
JNO.  MILLS  DAY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners John  F.  Fowler,  and  each  and  all  of 
the  persons  whose  names  are  specifically  set 
forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  John 
F.  Fowler,  down  to  and  including  Minnette 
Johnson,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in 
inters^ention  in  this  cause  on  the  1st  day  of 
March,  1909. 


L.  D.  MAHONE, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners L.  C.  Keylon,  E.  E.  Keylon,  C.  S. 
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Staats,  E.  J.  Staats,  Rodney  C.  White,  Ida 
A.  White,  Grant  Nixon,  Adolphus  Gaunt, 
and  Anton  Carlson. 


DAY  &  BREWER, 
JNO.  MILLS  DAY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners R.  E.  Cameron  and  each  and  all  of 
the  persons  whose  names  are  specifically  set 
forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  R.  E. 
Cameron,  down  to  and  including  John  A. 
Miller,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in 
intervention  in  this  cause  on  the  1st  day  of 
March,  1909. 


SETON  &  STRAHAN, 
CLAUDE  STRAHAN, 
LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Charles  W.  Varnum,  Elizabeth  M. 
Edwards,  Thomas  F.  Hartzel,  Madge 
Bartholomew,  Daisy  Lebo,  Mary  E.  Black, 
Arthur  J.  Pate,  Flora  E.  King,  Howard 
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S.  Robertson,  W.  E.  Bowdon,  Frank  B. 
Mauzer,  F.  H.  Southerland,  M.  B.  Carpen- 
ter, H.  E.  Gould,  J.  N.  Husted,  Magdalene 
Haycox,  Samuel  Haycox,  Louise  Rommel, 
R.  W.  Edwards,  Robert  James,  Clare  M. 
James,  Albert  Trego,  Leta  G.  Trego,  Harry 
Hurlbut,  Hally  E.  Hurlbut,  Charles  E. 
Pate,  Benjamin  Bowles,  Jesse  Bowles, 
Peter  J.  Oleson,  Frances  R.  Hopper,  Miller 
E.  Preston,  Willis  G.  Mudd,  A.  C.  Spencer, 
Martin  Herbert  Kennedy,  Dell  Dickson, 
Chauncey  Thomas,  Frank  B.  Manzer  and 
Adeline  James. 


LEROY  LOMAX, 

Of  Solicitors  and  Attorneys  for  the  said 
interveners  Nicholas  Herrman,  Robert 
Kruse,  George  W.  Sepham,  F.  E.  Gige, 
Emma  Case,  Celia  Zaugg,  George  F. 
Brooks,  Harriett  Poll,  Mary  S.  Blair,  Jay 
Tice,  Frank  E.  Poll,  R.  E.  Andrews,  John 
Subert,  F.  K.  Kamp,  James  McHugh,  C. 

B.  Hurby,  J.  E.  Ketcham,  G.  A.  Hunt- 
zicher,  August  Matz,  Maud  Stewart,  Fred 

C.  Lundy,  Charles  F.  Barnes,  F.  A.  Hilde- 
brand,  Henry  A.  Balles,  J.  P.  Tiffault, 
Fred  Bustrin,  H.  M.  Bustrin,  Byron  G. 
Hall,  William  O.  Hall,  Charles  E.  Lennan, 
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Hortence  B.  Lennan,  P.  G.  Larson,  Wil- 
liam Hoeck  and  Henry  Hoeck. 


PARIS  MARTIN, 

JNO.  MILLS  DAY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Edwin  F.  Anderson  and  each  and 
all  of  the  persons  whose  names  are  speci- 
fically set  forth  in  the  above  title  to  this 
cause,  commencing  with  and  including  the 
said  Edwin  F.  Anderson,  down  to  and  in- 
cluding Montello  Gray,  being  all  of  the  per- 
sons who,  by  leave  of  court,  filed  their  jomt 
complaint  in  intervention  in  this  cause  on 
the  12th  day  of  May,  1909. 

LEWIS  C.  GARRIGUS, 

EUGENE  BLAND, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Fred  J.  Gk)uld  and  each  and  aU  of 
the  persons  whose  names  are  specifically  set 
forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  Fred 
J.  Gould,  down  to  and  including  E.  G.  Bent- 
ley,  being  all  of  the  persons  who,  by  leave 
of  court,  filed  their  joint  complaint  in  inter- 
vention in  this  cause  on  the  28th  day  of  July, 
1909. 
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PETER  J.  DANHOFF,  and 
H.  M.  ESTERLY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Abram  B.  Homer  and  each  and  all 
of  the  persons  whose  names  are  specifically 
set  forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  Abram 
B.  Horner,  down  to  and  including  William 
Thwaites,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in 
intervention  in  this  cause  on  the  loth  day  of 
December,  1909. 


LEWIS  C.  GARRIGUS, 
EUGENE  BLAND, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners George  B.  Bothwell  and  each  and  all 
of  the  persons  whose  names  are  specifically 
set  forth  m  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  George 
B.  Bothwell,  down  to  and  including  Leota 
Travers,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in 
inten^ention  in  this  cause  on  the  6th  day  of 
October,  1909. 
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PETER  J.  DANHOFF,  and 
H.  M.  ESTERLY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners, Hervey  L.  Keyes,  Chester  H. 
T/iornson,  Chester  H.  Thomson,  Lyn  S. 
Carter,  Byron  D.  West,  George  W.  Jack- 
son, Laura  E.  Singer,  Alba  L.  Holmes, 
Harold  R.  Nye,  Miles  B.  Campbell,  James 
A.  Roxburgh,  James  A.  Rosburgh,  Walter 
J.  Hills,  Leo  A.  Caro,  Homer  F.  Van 
Drezer,  Christopher  M.  Kelly,  Samuel  B. 
Ardis,  Charles  II.  Winchester,  Charles  B. 
Winchester,  Charles  J.  Kindel,  Albert  Van- 
denberg,  Anna  H.  Tromper,  Anna  H. 
Trompen,  John  N.  Tromper,  John  N. 
Trompen,  Joe  Van  Arondonk,  Ira  Lubbers, 
Reimer  Van  Soest,  E.  J.  Hyink,  Henry 
Strakes,  Cornelius  Schaap,  Elbert  S. 
Schilstra,  Henry  K.  Boer,  John  De  Haan, 
William  Bommelje,  Benjamin  Hoffman, 
Peter  Bogema,  John  Bosker,  Jacob  P. 
Bosker,  Edward  C.  Smith,  John  W.  Hue- 
nink,  John  H.  Huenink,  Bertha  Moe 
Seaver,  and  Elmer  H.  Ruslink. 

LEWIS  C.  GARRIGUS, 
EUGENE  BLAND, 

Solicitors  and  Attorneys  for  the  said  inter- 
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veners  Marvin  P.  Alford  and  each  and  all 
of  the  persons  whose  names  are  specifically 
set  forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  Marvin 
P.  Alford,  down  to  and  including  Donald 
C.  Barber,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in 
intervention  in  this  cause  on  the  14th  day 
of  February,  1910. 


H.  G.  LAKE, 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Albert  Bozarth  and  each  and  all  of 
the  persons  whose  names  are  specifically  set 
forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  Albert 
Bozarth,  down  to  and  including  Retta  E. 
Bishard,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint 
in  intervention  in  this  cause  on  the  15th  day 
of  March,  1910. 
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A  copy  of  the  above  and  foregoing  assignments  of 
error  received  and  due  serv^ice  thereof  admitted  this  8th 
day  of  November,  A.  D.  1913. 

Jas.  C.  INIcReynolds, 

Attorney  General  U.  S. 

B.  D.  Townsend, 
Special  Assistant  to  Attorney  General. 

By  Fred  Rabb, 
Special  Assistant  to  Attorney  General. 

Clarence  L.  Reames, 

United  States  Attorney, 
By  Robert  R.  Rankin, 
Assistant  United  States  Attorney. 

Solicitors   and   Attorneys   for   the    Complainant,    The 
United  States  of  America. 

Wm.  D.  Fenton, 
P.  F.  Dunne 
Wm.  F.  Herrin, 

Solicitors  and  Attorneys  for  the  Defendants  Oregon  and 
California  Railroad  Company,  Southern  Pacific 
Company,  and  Stephen  T.  Gage,  Individually  and 
as  Trustee. 

Jno.  M.  Gearin, 
Solicitor  and  Attorney  for  the  Defendant  Union  Trust 
Company  of  New  York,  Individually  and  as  Trustee 
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A.  W.  Lafferty, 

Solicitor  and  Attorney  for  the  Defendants-Cross-Com- 
plainants John  L.  Snyder  and  the  others  with  him 
joined. 

A.  W.  Lafferty, 

Solicitor  and  Attorney  for  the  Defendants-Cross-Com- 
plainants Sidney  Ben  Smith  and  the  others  with 
him  joined. 

A.  W.  Lafferty, 

Solicitor  and  Attorney  for  the  InterA^eners  Arthur  L. 
Golder,  George  W.  Trefren  and  Lewis  J.  Trefren. 

A.  W.  Lafferty, 

Solicitor  and  Attorney  for  the  Interveners  William  E. 
Carter,  Frank  Carter  and  William  H.  Prentice. 

A.  W.  Lafferty, 

Solicitor  and  Attorney  for  the  Interveners  William  Mc- 
Leod  and  the  other  Interveners  with  him  joined. 

(Endorsed)  Filed  November  11,  1913,  A.  M.  Can- 
non, Clerk  United  States  District  Court,  By  G.  H. 
Marsh,  Deputy. 

(TITLE). 
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And  that  thereafter,  on  November  17,  1913,  there 
was  duly  filed  in  said  court  the  Bond  on  Separate  Ap- 
peal of  John  L.  Snyder  and  others,  defendants-cross- 
complainants,  and  William  F.  Slaughter  and  others,  in- 
terveners, in  words  and  figures  as  follows,  to-wit: 

[TITLE] 
BOND  ON  APPEAL. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 

that 

JOHN  L.  SNYDER,  Julius  F.  Prahl,  Albert  E. 
Thompson,  James  Barr,  Fred  Witte,  W.  A.  Anderson, 
W.  H.  Anderson,  O.  M.  Anderson,  F.  E.  Williams, 
Paul  Birkenfeld,  J.  H.  Levvis,  Frances  S.  Wiser,  W.  E. 
Anderson,  Albert  Arms,  Joseph  A.  Maxwell,  Isaac  Mc- 
Kay, J.  R.  Peterson,  D.  MacLafferty,  Edgar  MacLaf- 
ferty,  V.  V.  McAboy,  George  C.  MacLafferty,  George 
Edgar  MacLafferty,  E.  L.  MacLafferty,  B.  N.  Mac- 
Lafferty, Enos  M.  Fluhrer,  F.  W.  Floeter,  and  S. 
Shryock,  defendants,  cross-complainants  in  the  above 
entitled  cause,  and 

SIDNEY  BEN  SMITH,  Orrin  J.  Lawrence,  Robert 
G.  Balderree,  Oscar  E.  Smith,  Egbert  C.  Lake,  C.  W. 
Sloat,  Jesse  F.  Holbrook,  A.  E.  Haudenschield,  S.  H. 
Montgomery,  W.  A.  Noland,  James  C.  O'Neil,  Alexan- 
der    Fauske,     Francis     Wiest,     Cordelia     Michael, 
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John  B.  Wiest,  Cyrus  Wiest,  John  Wiest,  Thomas 
Manley  Hill,  Otto  Nelson,  Jasper  L.  Hewitt,  B.  L. 
Porter,  Frank  Wells,  C.  P.  Wells,  I.  H.  Ingram,  L. 
G.  Reeves,  W.  W.  Wells,  F.  M.  Rhoades,  Roy  W. 
]Minkler,  and  Marvin  INIartin,  defendants,  cross-com- 
plainants in  the  above  entitled  cause,  and 

JOHN  H.  HAGGETT,  Charles  W.  Mead,  William 
Otterstrom,  Angus  ^MacDonald,  John  T.  Moan,  Joseph 
D.  Hadley,  Henry  C.  Ott,  Fred  L.  Freebing,  William 
Cain,  R.  T.  Aldrich,  and  O.  V.  Hickman,  defendants, 
cross-complainants  in  the  above  entitled  cause ;  and 

WILLIAM  F.  SLAUGHTER,  and  each  and  all  of 
the  persons  whose  names  are  specifically  set  forth  in  the 
above  title  to  this  cause,  commencing  with  and  including 
the  said  William  F.  Slaughter,  down  to  and  including 
Arthur  Persinger,  being  all  of  the  persons  who,  by  leave 
of  court,  filed  their  joint  complaint  in  intervention  in 
this  cause,  on  the  24th  day  of  September,  1908,  and  who 
are  too  numerous  to  specifically  name  again  herein,  inter- 
veners in  the  above  entitled  cause;  and 

EDWARD  D.  TOWNSEND,  Louis  G.  English, 
Rali)h  W.  Core,  and  Edgar  C.  Holladay,  interveners  in 
the  above  entitled  cause;  and 

JOHN  BURBEE,  Marion  Smith,  Charles  Burbee, 
Oscar  H.  Sherman,  and  Charles  Wiest,  interveners  in 
the  above  entitled  cause ;  and 
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MILO  F.  DENNIS,  and  Leopold  H.  Dietz,  interven- 
ers in  the  above  entitled  cause ;  and 

FRANK  TERRACE,  and  each  and  all  of  the  persons 
whose  names  are  specifically  set  forth  in  the  above  title 
to  this  cause,  commencing  with  and  including  the  said 
Frank  Terrace,  down  to  and  including  John  Zoff i,  being 
all  of  the  persons  who,  by  leave  of  court,  filed  their  joint 
complaint  in  intervention  in  this  cause  on  the  2nd  day  of 
December,  1908,  and  who  are  too  numerous  to  speci- 
fically name  again  herein,  interveners  in  the  above  enti- 
tled cause ;  and 

CHARLES  J.  VANZILE,  and  each  and  all  of  the 
persons  whose  names  are  specifically  set  forth  in  the 
above  title  to  this  cause,  commencing  with  and  including 
the  said  Charles  J.  Vanzile,  down  to  and  including  E.  R. 
Seeley,  being  all  of  the  persons  who,  by  leave  of  court, 
filed  their  joint  complaint  in  the  intervention  in  this 
cause  on  the  23rd  day  of  December,  1908,  and  who  are 
too  numerous  to  specifically  name  again  herein,  inter- 
veners in  the  above  entitled  cause ;  and 

LUTHER  E.  TROWBRIDGE,  intervener  in  the 
above  entitled  cause;  and 

GEO.  W.  WRIGHT,  William  W.  Bailey,  Willetta 
Wright,  W.  H.  Queener,  Eulah  Wright,  and  Joseph  E. 
Wright,  interveners  in  the  above  entitled  cause;  and 
WILLIAM  E.  CARTER,  Frank  Carter,  and  Wil- 
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liam  II.  Prentice,  interveners  in  the  above  entitled  cause; 
and 

ARTHUR  L.  COLDER,  George  W.  Trefren  and 
Lewis  J.  Tref'ern,  interveners  in  the  above  entitled  cause ; 
and 

ELMER  L.  HANCOCK,  and  each  and  all  of  the  per- 
sons whose  names  are  specifically  set  forth  in  the  above 
title  to  this  cause;  commencing  with  and  including  the 
said  Elmer  L.  Hancock,  down  to  and  including  Lucius 
P.  Ranous,  being  all  of  the  persons  who,  by  leave  of 
court,  filed  their  joint  complaint  in  intervention  in  this 
cause,  on  the  8th  day  of  P^ebruary,  1909,  and  who  are  too 
numerous  to  specifically  name  again  herein,  interveners 
in  the  above  entitled  cause ;  and 

ROBERT  AISTROP,  Herb  Palmer,  Clara  L.  Pal- 
mer, Tina  Palmer,  P.  L.  Palmer,  Walter  Anderson, 
Lewis  Johanson,  Edwin  Rice,  W.  C.  Rhude,  and  Frank 
A.  Durrah,  interveners  in  the  above  entitled  cause;  and 

WILLIAM  McLEOD,  Charles  O.  Anderson,  John  B. 
McLeod,  John  L.  Morgan,  A.  N.  Sarjent,  J.  W.  Sar- 
jent,  Fred  A.  Sarjent,  Travis  Martin,  J.  W.  McDonald, 
E.  J.  Pearl,  Robert  C.  Martin,  Susan  Martin,  Gertie 
Martin,  Susie  Martin,  B.  S.  ^lartin,  S.  L.  Overton,  L. 
Overton,  II.  A.  Foley,  D.  O.  Cross,  and  R.  C.  Foley, 
interveners  in  the  above  entitled  cause;  and 

H.  \V.  NUNNALLV,  William  Weist,  John  Weist, 
Francis  Weist,  Geo.  E.  Walling,  W.  D.  Sa^^pington, 
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Edward  E.  Stucker,  and  O.  N.  Cranor,  intei-veners  in 
the  above  entitled  cause ;  and 

PAUL    C.    L'AMOREAUX,   Albert   E.   Barkman, 

Clyde  M.  Adair,  Carrie  M.  Wicker,  Julia  S.  Skilton, 
Edward  H.  White,  Olive  JNIaguire,  Coleman  S.  Everett, 
Isadore  Whiteson,  Harry  Hamill,  John  C.  Hamill, 
Julia  R.  Fox,  Henry  W.  McFarlane,  Fred  G. 
Merrill,  Edward  Robertson  Abbot,  Manning  D. 
L'Amoreaux,  Agnes  G.  Stewart,  Ida  M.  Pahlman, 
and  Rose  L'Amoreaux,  interveners  in  the  above  entitled 
cause;  and 

JOHN  F.  FOWLER,  Fred  B.  Hussey,  L.  L.  Scott, 
Eliza  Scott,  Geo.  W.  Scott,  L.  D.  Beary,  Glen  W. 
Armour,  W.  J.  Sweet,  T.  J.  McMullen,  Geo.  S.  Lind- 
sey,  L.  F.  Jones,  A.  Noble,  H.  N.  Noble,  H.  C.  Jones, 
A.  A.  Noble,  Bertha  V.  Scott,  Gertrude  J.  McMullen, 
Emeline  S.  Phelps,  Jas.  K.  Phelps,  Margaret  B.  Hal- 
lowell,  C.  W.  Chapman,  Orlando  S.  Phelps,  Robert  D. 
Shutt,  Thos.  J.  Lillis,  J.  L.  Wadsworth,  Jessie  P.  Cof- 
fin, Vestel  P.  Coffin,  R.  W.  Purdum,  Lena  A.  Ingram, 
H.  L.  Ingram,  Belle  Peck,  Floy  JNIcLeod,  Sara  In- 
gram, E.  H.  McKibbon,  J.  C.  Perry,  M.  LeRoy  White, 
Minnie  M.  Halliday,  Margaret  White,  A.  LaMare,  J. 
J.  Kobetich,  John  Alderson,  Chris  Knudsen,  S.  T.  Farr, 
Chas.  Carlyle,  Clyde  A.  Gates,  Henry  Olmstead,  B. 
Lindahl,  Wm.  O.  Foote,  Geo.  Schlosser,  John  R.  Read, 
A.  O.  Nelson,  O.  Erickson,  T.  L.  Draper,  Frank  L. 
Draper,  John  Adamson,  Leonard  Anderson,    A.    M. 
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Frankfurt,  M.  S.  Langdon,  John  Olson,  John  Hedberg, 
Jas.  DeRose,  J.  Frank  LaRoe,  Fanny  M.  LaRoe,  Al- 
bert O.  Skotterud,  C.  Wallgren,  Emma  C.  Phelps, 
Arthur  L.  Dewey,  H.  H.  Keith,  C.  Tuttle,  H.  A.  Fish- 
er, Lena  M.  Storla  A.  Johnson,  Cora  E.  Ferrel,  Van  R. 
Ferrel,  Thos.  C.  Coffin,  Geo.  Harrison,  Fred  C.  Smith, 
Walter  Hatcher,  O.  W.  Peterson,  John  Forsberg,  Dan'l 
]M.  Smith,  S.  J.  Morris,  I.  J.  Edwards,  Andrew  Lind- 
strom,  A.  A.  Johnson,  I.  Carpenter,  T.  A.  McCormick, 
Jolm  C.  Farley,  John  Fitzgerald,  Wm.  H.  French,  Geo. 
L.  Scarlett,  ^Michael  Fitzgerald,  Nils  P.  Lindgren,  Ho- 
kan  Lundgren,  Emma  E.  Lundgren,  Anna  E.  Lund- 
gren,  E.  R.  Redlich,  Ida  S.  Bell,  Milton  S.  Parrott, 
John  Smedlund,  F.  E.  French,  Mary  E.  Wadsworth, 
Oscar  Sandstrom,  Frances  A.  Short,  Albert  F.  Reed, 
Lewis  E.  Handley,  William  F.  Hallowell,  Beverly  W. 
Coiner,  Amia  Arickson,  M.  H.  Woolsey,  Sr.,  E.  G. 
Wollum,  Annie  Lemon,  JNIartha  J.  Chapman,  Robert 
Carlson,  and  ^Minette  Johnson,  interveners  in  the  above 
entitled  cause;  and 

L.  C.  KEYLON,  E.  E.  Keylon,  C.  S.  Staats,  E.  J. 
Staats,  Rodney  C.  White,  Ida  A.  White,  Grant  Nixon, 
Adolphs  Gaunt,  and  Anton  Carlson,  interveners  in  the 
above  entitled  cause;  and 

R.  E.  CAMERON,  Everett  B.  Coffin,  Ansel  B.  Hill, 
Arthur  1).  Bird,  Elizabeth  Robinson,  W.  J.  H.  Best, 
Frank  J.  Clements,  Peter  H.  Ludwig,  Hugh  Mair, 
Anna  M.  Chase,  D.  H.  Smith,  Sarah  J.  Smith,  Mary  E. 
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Liidwig,  W.  J.  Hodder,  W.  B.  Heffron,  E.  E.  Christ- 
man,  James  E.  Phillips,  U.  J.  O'Connor,  Thomas  R. 
Williams,  Zula  D.  Bird,  William  E.  Donohue,  James 
S.  Chase,  P.  T.  O'Connor,  J.  W.  Braman,  Julius  J. 
Gregat,  D.  D.  Whitcomb,  L.  F.  Hatter,  Gertrude  Mae 
Schneider,  Marcellus  L.  Whitcomb,  Gilbert  Thorson, 
Fred  Schneider,  Jas.  W.  Curtis,  Virgil  W.  Creech, 
Bertha  Josephine  Howe,  James  L.  Hoadley,  James 
O'Sullivan,  Essie  P.  Mitchell,  J.  Y.  Mitchell,  Albert  F. 
Hopstein,  R.  H.  Holbrook,  Edgar  H.  Blair,  R.  H. 
Wilhermsdorfer,  Wm.  H.  Finck,  J.  T.  Hatter,  Wm. 
Curtis,  J.  A.  Schoenberger,  Kity  V.  Hogan,  W.  H. 
Hogan,  Aaron  L.  Beers,  John  C.  Kech,  Estella  A. 
Beers,  Libbie  D.  Hagler,  H.  W.  McFate,  Henry  R. 
Hale,  Vincent  J.  Dermott,  John  M.  Jackson,  Andrew 
M.  Thomas,  B.  Calling,  Robert  Dudgeon,  Mabell  F. 
May,  Walter  May,  Lewis  C.  Hall,  H.  A.  French, 
Henry  C.  Hill,  C.  C.  Cease,  Felix  A.  Rogers,  Herman 
Meyer,  Ray  McFee,  Mary  A.  Day,  Anna  E.  Loupman, 
Francis  O.  Whealon,  Bertha  May  Carr,  John  Mogus, 
Chester  Kirkpatrick,  Chas.  Skuhra,  F.  E.  Hammond, 
D.  C.  Hall,  E.  M.  Bronilette,  M.  A.  Sprague,  J.  F. 
Treen,  J.  E.  Amling,  Jennie  Rosencrans,  Dorotha  C. 
Kech,  Preston  H.  Carr,  and  John  H.  Miller,  interven- 
ers in  the  above  entitled  cause ;  and 

CHARLES  W.  VARNUM,  Elizabeth  M.  Edwards, 
Thomas  F.  Hartzel,  Madge  Bartholomew,  Daisy  Leabo, 
Mary  E.  Black,  Arthur  J.  Plate,  Flora  E.  King,  How- 
ard S.  Robertson,  W.  E.  Bowden,  Frank  B.  Manzer, 
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Frank  B.  ^lauzer,  F.  H.  Southerland,  M.  B.  Carpenter, 
H.  E.  Gould,  J.  X.  Husted,  Magdalene  Haycox,  Sam- 
uel Haycox,  Louise  Rommel,  R.  W.  Edwards,  Robert 
James,  Clare  M.  James,  Albert  Trego,  Leta  G.  Trego, 
Harry  Hurlbut,  Hally  E.  Hurlbut,  Charles  E.  Pate, 
Benjamin  Bowles,  Jesse  Bowles,  Peter  J.  Oleson, 
Frances  R.  Hopper,  JNIiller  E.  Preston,  Willis  G.  Mudd, 
Chauncy  Thomas,  and  Adeline  James,  interveners  in 
the  above  entitled  cause;  and 

NICHOLAS  HERRMAN,  Robert  Kruse,  George 
W.  Sepham,  F.  E.  Gige,  Emma  Case,  Celia  Zaugg, 
George  F.  Brooks,  Harriett  Poll,  Mary  S.  Blair,  Jay 
Tice,  Frank  E.  Poll,  R.  E.  Andrews,  John  Subert,  F. 
K.  Kamp,  James  McHugh,  C.  B.  Hurby,  J.  E.  Ket- 
chum,  G.  A.  Hutzicher,  August  Matz,  Maud  Stewart, 
Fred  C.  Lundy,  Charles  F.  Barnes,  F.  A.  Hildebrand, 

A.  C.  Spencer,  Martin  Herbert  Kennedy,  Dell  Dickson, 
Henr>^  A.  Balles,  J.  P.  Tiffault,  I'red  Bustrin,  H.  M. 
Bustrin,  Byron  G.  Hall,  WUliam  O.  Hall,  Charles  E. 
Lennan,  Hortence  B.  Lennan,  P.  G.  Larson,  William 
Hoeck,  and  Henry  Hoeck,  interveners  in  the  above 
entitled  cause;  and 

EDWIN  F.  ANDERSON,  Emma  K.  Barr,  Mabel  A. 
Barr,  John  Boeck,  Wardel  Boeck,  G.  V.  Booth,  Anna 

B.  Booth,  Joseph  W.  Brady,  William  A.  Boze,  Eric  Q. 
Brainard,  John  Charles  Brodie,  George  Brunt,  J.  R. 
Buck,  George  A.  Buck,  Thomas  Butler,  F.  M.  Bybee, 
Herbert  W.  Calkins,  Ben  W.  Calkins,  N.  W.  Calkms, 
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Nellie  B.  Calkins,  Etta  S.  Clear,  M.  H.  Coffin,  Edna 
Coffin,  Mark  Coffin,  Mary  A.  Coffin,  Elza  Davis, 
George  J.  Davis,  Thea  Falk,  John  C.  Filer,  Mary  G. 
Filer,  Frank  C.  Irons,  Jacob  H.  Keefer,  R.  D.  Leach, 
Lillian  E.  Leach,  Andrew  C.  Leach,  Amelia  Lind,  M. 
E.  Longfellow,  W.  L.  McCaslin,  Ira  L.  Macomber, 
Harry  J.  Marcus,  Elias  D.  Marquand,  D.  G.  Martin, 
Helen  Martin,  Frank  J.  Miller,  George  Miller,  George 
W.  Mills,  Fred  JNIosely,  Althea  Monroe,  Orr  W.  Noble, 
William  S.  Northrup,  David  R.  Page,  C.  M.  Paxton, 
Helen  A.  Payne,  Alice  J.  Pelot,  Henry  Rasmussen, 
Elmer  Rasmussen,  Irene  K.  Rodgers,  Napoleon  B. 
Rodgers,  William  D.  Rogers,  Frank  O.  Schramm,  A. 
J.  Seckner,  Gertrude  Seckner,  George  E.  Smith,  Dallas 
W.  Spangler,  D.  W.  Stainbrook,  Anna  Steensland, 
Frank  R.  Storm,  Norbert  H.  Storm,  L.  B.  Taylor, 
Joseph  Thompson,  C.  H.  West,  J.  Ernest  White, 
Daniel  A.  Wisecup,  W.  W.  Calkins,  Etta  S.  Clarr, 
Marg  G.  Filer,  Guy  E.  Winzer,  and  Montello  Gray, 
interveners  in  the  above  entitled  cause ;  and 

FRED  J.  GOULD,  Beverly  B.  Deems,  George  Daniel, 
W.  H.  Harris,  John  D.  Sullivan,  Daniel  S.  Green, 
Adolph  O.  Keller,  Peter  Haupt,  Lillian  M.  Hanley, 
Tobias  S.  Miller,  Ezra  H.  Stafford,  Peter  T.  Barrett, 
William  A.  McAtee,  Joseph  V.  Barrett,  George  B.  Rey- 
nolds, Massey  Wilson,  Henry  Schurmann,  Edwin  B. 
Schurman,  Adolph  G.  Enderly,  Flora  A.  Branstetter, 
William  D.  Burhans,  Jacob  J.  Koenigsmark,  Florence 
E.  Stafford,  Fannie  A.  Stafford,  Edwin  M.  Stafford, 
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Justus  H.  Hohl,  Louis  J.  Bechtold,  John  C.  Greulich, 

A.  M.  Scheel,  Effie  Grace  Sumney,  Herman  C.  Krale- 
mann,  J.  W.  Vandolah,  Ward  D.  Flinn,  Joseph  A. 
Stewart,  C.  W.  Cooper,  Hoxie  Cooper,  Roxie  Cooper, 
Flora  Beardsley,  Raymond  M.  Beardley,  James  A. 
Owens,  Clinton  S.  Braden,  S.  M.  Braden,  Sears  Leh- 
man, Garfield  J.  Tansing,  L.  G.  Davis,  Robert  J.  Hood, 
Robert  Rives,  J.  B.  Leemon,  Helen  H.  Dearborn,  W. 

B.  Dearborn,  W.  E.  Dearborn,  David  O'Neal,  Leonard 
P.  Lockwood,  George  K.  Boyd,  Frank  J.  Smith,  Es- 
tella  J.  Smith,  John  D.  LaCroix,  Benjamin  F.  Wheeler, 
F.  A.  Gooch,  Mrs.  M.  O.  Woodruff,  Charles  P.  How- 
land,  James  Lacy,  A.  L.  Gibbs,  Paul  Vinyard,  William 
H.  Lockwood,  Allen  W.  Thomas,  and  E.  G.  Bentley, 
interveners  in  the  above  entitled  cause ;  and 

ABRAINI  B.  HORXER,  and  each  and  all  of  the  per- 
sons whose  names  are  specifically  set  forth  in  the  above 
title  to  this  cause,  commencing  with  and  including  the 
said  Abraham  B.  Horner,  down  to  and  including  Wil- 
liam Thwaites,  being  all  of  the  persons  who,  by  leave  of 
court,  filed  their  joint  complaint  in  intervention  in  this 
cause,  on  the  15th  day  of  December,  1909,  and  who  are 
too  numerous  to  specifically  name  again  herein,  inter- 
veners in  the  above  entitled  cause;  and 

GEORGE  B.  BOTHWELL,  and  each  and  all  of  the 
persons  whose  names  are  specifically  set  forth  in  the 
ibove  title  to  this  cause,  commencing  with  and  including 
the  said  George  B.  Bothwell,  down  to  and  including 
Leota  Travers,  being  all  of  the  persons  who,  by  leave  of 
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court,  filed  their  joint  complaint  in  intervention  in  this 
cause,  on  the  6th  day  of  October,  1909,  and  who  are  too 
numerous  to  specifically  name  again  herein,  interveners 
in  the  above  entitled  cause ;  and 

HERVEY  L.  KEYES,  Chester  H.  Thomson,  Ches- 
ter H.  Thomson,  Lynn  S.  Carter,  Byron  D.  West, 
George  W.  Jackson,  Laura  E.  Singer,  Alba  L.  Holmes, 
Harold  R.  Nye,  Miles  B.  Campbell,  James  A.  Rox- 
burgh, James  A.  Rosburgh,  Walter  J.  Hills,  Leo  A. 
Caro,  Homer  F.  Van  Drezer,  Christopher  M.  Kelly, 
Samuel  B.  Ardis,  Charles  H.  Winchester,  Charles  B. 
Winchester,  Charles  J.  Kindel,  Albert  Vandenberg, 
Anna  H.  Tromper,  Anna  H.  Trompen,  John  N.  Trom- 
per,  John  N.  Trompen,  Joe  Van  Arendonk,  Ira  Lub- 
bers, Reinier  Van  Soest,  E.  J.  Hyink,  Henry  Strakes, 
Cornelius  Schaap,  Elbert  S.  Schilstra,  Henry  K.  Boer, 
John  De  Haan,  William  Bommelje,  Benjamin  Hoff- 
man, Peter  Bogema,  John  Bosker,  Jacob  P.  Bosker, 
Edward  C.  Smith,  John  W.  Huenink,  John  H.  Heu- 
nink.  Bertha  Moe  Seaver,  and  Elmer  H.  Ruslink,  inter- 
veners in  the  above  entitled  cause ;  and 

MARVIN  P.  ALFORD,  and  each  and  all  of  the 

persons  whose  names  are  specifically  set  forth  in  the 
above  title  to  this  couse,  commencing  with  and  includ- 
ing the  said  Marvin  P.  Alford,  down  to  and  including 
Donald  C.  Barber,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in  intervention 
in  this  cause,  on  the  14th  day  of  February,  1910,  and 
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who  are  too  numerous  to  specifically  name  again  herein, 
interveners  in  the  above  entitled  cause;  and 

ALBERT  BOZARTH,  and  each  and  all  of  the  per- 
sons whose  names  are  specifically  set  forth  in  the  above 
title  to  this  cause,  commencing  with  and  including  the 
said  Albert  Bozarth,  down  to  and  including  Retta  E. 
Bishard,  being  all  of  the  persons  who,  by  leave  of  court, 
filed  their  joint  complaint  in  intervention  in  this  cause, 
on  the  loth  day  of  March,  1910,  and  who  are  too  nu- 
merouse  to  specifically  name  again  herein,  interveners  in 
the  above  entitled  cause,  as  principals,  and  THE  AET- 
NA ACCIDENT  AND  LIABILITY  COMPANY, 
of  Hartford,  Connecticut,  as  sureties,  acknowledge 
themselves  to  be  jointly  indebted  to  the  United  States 
of  America,  complainant,  and  Oregon  and  California 
Railroad  Company,  Southern  Pacific  Company,  Ste- 
phen T.  Gage,  individually  and  as  trustee,  and  Union 
Trust  Company,  individually  and  as  trustee,  defendants 
appellees  in  the  above  cause  in  the  sum  of  Five  Hundred 
Dollars. 

Date^l  this  15th  day  of  November,  A.  D.  1913. 

The  condition  of  this  obligation  is  such,  that 

WHEREAS,  on  the  first  day  of  July,  A.  D.  1913, 
in  the  above  and  foregoing  entitled  cause,  in  the  above 
and  foregoing  entitled  court,  various  judgments,  and 
orders  of  dismissal  were  entered  in  favor  of  the  com- 
plainant, agahist  the  various  groups  of  cross-complain- 
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ants  and  interveners  herein  and  on  the  same  day  a  judg- 
ment and  decree  was  rendered  in  favor  of  the  complain- 
ant and  against  all  of  the  above  named  defendants  and 
also  against  all  of  the  above  named  cross-complainants 
and  interveners,  and 

WHEREAS,  all  of  the  above  named  cross-com- 
plainants and  inten'^eners  who  are  named  as  principals 
herein,  having  obtained  an  appeal  to  the  United  States 
Circuit  Court  of  Appeals  and  having  filed  a  copy  thereof 
in  the  office  of  the  Clerk  of  the  Court,  to  reverse  said 
several  judgments  and  orders  of  dismissal  and  to  reverse 
said  judgment  and  decree,  and  a  citation  directed  to  the 
said  United  States  of  America,  complainant  and  to  the 
said  Oregon  and  California  Railroad  Company,  South- 
ern Pacific  Company,  Stephen  T.  Gage,  individually 
and  as  Trustee,  and  Union  Ti-ust  Company,  individually 
and  as  trustee,  defendants,  citing  and  admonishing  them 
and  each  of  them  to  be  and  appear  at  a  session  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  to  be  holden  in  the  City  of  San  Francisco,  in  the 

State  of  California,  on  the day  of 

A.  D.  1913  next, 

NOW,  if  the  said  appellants,  principals  herein,  shall 
prosecute  their  appeal  to  effect  and  answer  all  costs, 
if  any,  which  may  be  adjudged  or  taxed  against  them,  if 
they  fail  to  make  their  plea  good,  then  the  above  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  vir- 
tue. 
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A.  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  said  defend- 
ants cross  complainants,  John  L.  Snyder, 
Julius  F.  Prahl,  Albert  E.  Thompson, 
James  Barr,  Fred  Witte,  W.  A.  Anderson, 
W.  H.  Anderson,  O.  M.  Anderson,  F.  E. 
Williams,  Paul  Birkenfeld,  J.  H.  Lewis, 
Francis  S.  Wiser,  W.  E.  Anderson,  Albert 
Arms,  Joseph  A.  Maxwell,  Isaac  McKay, 
J.  R.  Peterson,  D.  MacLafferty,  Edgar 
MacLafferty,  V.  V.  McAboy,  George  C. 
MacLafferty,  George  Edgar  MacLafferty, 
E.  L.  MacLafferty,  B.  N.  MacLafferty, 
Enos  M.  Fluhrer,  F.  W.  Floeter,  and  S. 
Shryock. 


A.  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  said  defend- 
ants cross  complainants,  Sidney  Ben  Smith, 
Orrin  J.  Lawrence,  Robert  G.  Balderree, 
Oscar  E.  Smith,  Egbert  C.  Lake,  C.  W. 
Sloat,  Jesse  F.  Holbrook,  A.  E.  Hauden- 
schield,  S.  H.  Montgomery,  W.  A.  Noland, 
James  C.  O'Neill,  Alexander  Fauske, 
Francis  Wiest,  Cordelia  Michael,  John  B. 
Wiest,  Cyrus  Wiest,  John  Wiest,  Thomas 
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Manley  Hill,  Otto  Nelson,  Jasper  L. 
Hewitt,  B.  L.  Porter,  Frank  Wells,  C.  P. 
Wells,  I.  H.  Ingram,  L.  G.  Reeves,  W.  W. 
Wells,  F.  M.  Rhoades,  Roy  W.  Minkler, 
and  Marvin  Martin. 


MOULTON  &  SCHWARTZ, 
LEWIS  C.  GARRIGUS, 

Socilitors  and  Attorneys  for  said  defend- 
ants cross  complainants,  John  H.  Haggett, 
Charles  W.  Mead,  William  Otterstrom, 
Angus  MacDonald,  John  T.  Moan,  Joseph 
D.  Hadley,  Henry  C.  Ott,  Fred  L.  Free- 
bing,  William  Cain,  R.  T.  Aldrich,  and 
O.  V.  Hickman. 


A.  C.  WOODCOCK, 

E.  L.  C.  FARRIN, 

DAN  R.  MURPHY, 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  said  interveners 
William  F.  Slaughter  and  each  and  all  of 
the  persons  whose  names  are  specifically 
set  forth  in  the  above  title  to  this  cause,  com- 
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mencing  with  and  including  the  said  Wil- 
liam F.  Slaughter,  down  to  and  including 
Arthur  Persinger,  being  all  of  the  persons 
who,  by  leave  of  court,  filed  their  joint 
complaint  in  intervention  in  this  cause  on 
the  24th  day  of  September,  1908. 


L.  G.  ENGLISH, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Edward  D.  Townsend,  Louis  G. 
English,  Ralph  W.  Core  and  Edgar  O. 
Holladay. 


A.  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners John  Burbee,  Marion  Smith,  Charles 
Burbee,  Oscar  H.  Sherman  and  Charles 
Wiest. 


A.  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Milo  F.  Dennis  and  Leopold  H. 
Deitz. 
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SHEPARD  & 

BURKHEIMER, 

Successors  to 

SHEPARD  &  FLETT; 

JOHN  E.  BURKHEIMER, 

CHARLES  E.  SHEPARD, 

C.  I.  LEAVENGOOD, 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Frank  Terrace  and  each  and  all  of 
the  persons  whose  names  are  specifically 
set  forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  Frank 
Terrace,  down  to  and  including  John  Zoffi, 
being  all  of  the  persons  who,  by  leave  of 
court,  filed  their  joint  complaint  in  inter- 
vention in  this  cause  on  '  the  2nd  day  of 
December,  1908. 


LEROY  LOMAX, 

LEWIS  C.  GARRIGUS, 

Of  Solicitors  and  Attorneys  for  the  said 
interveners  Charles  J.  Vanzile  and  each  and 
all  of  the  persons  whose  names  are  speci- 
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fically  set  forth  in  the  above  title  to  this 
cause,  commencing  with  and  including  the 
said  Charles  J.  Vanzile,  down  to  and  includ- 
ing E.  R.  Seeley,  being  all  of  the  persons 
who,  by  leave  of  court,  filed  their  joint  com- 
plaint in  intervention  in  this  cause  on  the 
23rd  day  of  December,  1908. 


MOULTON  &  SCHWARTZ, 
LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
vener Luther  E.  Trowbridge. 

A.  C.  WOODCOCK, 
GEO.  W.  WRIGHT, 
LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners George  W.  Wright,  William  W. 
Bailey,  WiUetta  Wright,  W.  H.  Queener, 
Eulah  Wright  and  Joseph  E.  Wright. 

A.  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Arthur  L.  Golder,  George  W.  Trefen 
and  Lewis  J.  Trefen. 
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A.  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners William  E.  Carter,  Frank  Carter  and 
William  H.  Prentice. 

DAY  &  BREWER, 

JNO.  MILLS  DAY, 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Elmer  L.  Hancock  and  each  and  all 
of  the  persons  whose  names  are  specifically 
set  forth  in  the  above  title  to  this  cause, 
commencing  with  and  including  the  said 
Elmer  L.  Hancock,  down  to  and  including 
Lucius  P.  Ranous,  being  all  of  the  persons 
who,  by  leave  of  court,  filed  their  joint 
complaint  in  intervention  in  this  cause  on 
the  8th  day  of  February,  1909. 

OGLESBY  YOUNG, 
LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Robert  Aistrop,  Herb  Palmer,  Clara 
L.  Palmer,  Tina  Palmer,  P.  L.  Palmer, 
Walter  Anderson,  Lewis  Johanson,  Edwin 
Rice,  W,  C.  Rhude  and  Frank  A.  Durrah. 
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A.  W.  LAFFERTY, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners William  McLeod,  Charles  O.  Ander- 
son, John  B.  McLeod,  John  L.  Morgan,  A. 
N.  Sarjent,  J.  W.  Sargent,  Travis  Martin, 
Fred  A.  Sarjent,  J.  W.  McDonald,  E.  J. 
Pearl,  Robert  C.  Martin,  Susan  Martin, 
Gertie  Martin,  Susie  Martin,  B.  S.  Martin, 
S.  L.  Overton,  L.  Overton,  H.  A.  Foley, 
D.  O.  Cross,  and  R.  C.  Foley. 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners B.  W.  Nunnally,  William  Weist, 
John  Weist,  Francis  Weist,  Geo.  E.  Wal- 
ling, W.  D.  Sappington,  Edward  E. 
Stucker  and  O.  N.  Cranor. 

G.  G.  SCHMITT, 

GRIDLEY,  CULVER 

&  KIND, 

PAUL  C.  L'AMOREAUX, 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Paul  C.  L'Amoreaux,  Albert  E. 
Barkman,    Clyde    M.    Adair,    Carrie    M. 
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Wicker,  Julia  S.  Skilton,  Edward  H. 
White,  Olive  Maguire,  Coleman  S.  Everett, 
Isadore  Whiteson,  Harry  Hamill,  John  C. 
Hamill,  Julia  R.  Fox,  Henry  W.  McFar- 
lane,  Fred  G.  Merrill,  Edward  Robertson 
Abbot,  Manning  D.  L'Amoreaux,  Agnes 
G.  Stewart,  Ida  M.  Pahlman  and  Rose 
L'Amoreaux. 


B.  W.  COINER, 

JNO.  MILLS  DAY, 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners John  F.  Fowler,  and  each  and  all  of 
the  persons  whose  names  are  specifically  set 
forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  John 
F.  Fowler,  down  to  and  including  Minnette 
Johnson,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in 
intervention  in  this  cause  on  the  1st  day  of 
March,  1909. 


L.  D.  MAHONE, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners L.  C.  Keylon,  E.  E.  Keylon,  C.  S. 
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Staats,  E.  J.  Staats,  Rodney  C.  White,  Ida 
A.  White,  Grant  Nixon,  Adolphus  Gaunt, 
and  Anton  Carlson. 


DAY  &  BREWER, 

JNO.  MILLS  DAY, 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners R.  E.  Cameron  and  each  and  all  of 
the  persons  whose  names  are  specifically  set 
forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  R.  E. 
Cameron,  down  to  and  including  John  A. 
Miller,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in 
intervention  in  this  cause  on  the  1st  day  of 
March,  1909. 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Charles  W.  Varnum,  Elizabeth  M. 
Edwards,  Thomas  F.  Hartzel,  Madge 
Bartholomew,  Daisy  Lebo,  Mary  E.  Black, 
Arthur  J.  Pate,  Flora  E.  King,  Howard 
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S.  Robertson,  W.  E.  Bowdon,  Frank  B. 
Mauzer,  F.  H.  Southerland,  M.  B.  Carpen- 
ter, H.  E.  Gould,  J.  N.  Husted,  Magdalene 
Haycox,  Samuel  Haycox,  Louise  Rommel, 
R.  W.  Edwards,  Robert  James,  Clare  M. 
James,  Albert  Trego,  Leta  G.  Trego,  Harry 
Hurlbut,  Hally  E.  Hurlbut,  Charles  E. 
Pate,  Benjamin  Bowles,  Jesse  Bowles, 
Peter  J.  Oleson,  Frances  R.  Hopper,  Miller 
E.  Preston,  Willis  G.  Mudd,  A.  C.  Spencer, 
Martin  Herbert  Kennedy,  Dell  Dickson, 
Chauncey  Thomas,  Frank  B.  Manzer  and 
Adeline  James. 

LEROY  LOMAX, 

LEWIS  C.  GARRIGUS, 

Of  Solicitors  and  Attorneys  for  the  said 
interveners  Nicholas  Herrman,  Robert 
Kruse,  George  W.  Sepham,  F.  E.  Gige, 
Emma  Case,  Celia  Zaugg,  George  F. 
Brooks,  Harriett  Poll,  Mary  S.  Blair,  Jay 
Tice,  Frank  E.  Poll,  R.  E.  Andrews,  John 
Subert,  F.  K.  Kamp,  James  McHugh,  C. 

B.  Hurby,  J.  E.  Ketcham,  G.  A.  Hunt- 
zicher,  August  Matz,  Maud  Stewart,  Fred 

C.  Lundy,  Charles  F.  Barnes,  F.  A.  Hilde- 
brand,  Henry  A.  Balles,  J.  P.  Tiffault, 
Fred  Bustrin,  H.  M.  Bustrin,  Byron  G. 
Hall,  William  O.  Hall,  Charles  E.  Lennan, 
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Hortence  B.  Lennan,  P.  G.  Larson,  Wil- 
liam Hoeck  and  Henry  Hoeck. 

PARIS  MARTIN, 

JNO.  MILLS  DAY, 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Edwin  F.  Anderson  and  each  and 
all  of  the  persons  whose  names  are  speci- 
fically set  forth  in  the  above  title  to  this 
cause,  commencing  with  and  including  the 
said  Edwin  F.  Anderson,  down  to  and  in- 
cluding Montello  Gray,  being  all  of  the  per- 
sons who,  by  leave  of  court,  filed  their  joint 
complaint  in  intervention  in  this  cause  on 
the  12th  day  of  May,  1909. 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Fred  J.  Gk)uld  and  each  and  all  of 
the  persons  whose  names  are  specifically  set 
forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  Fred 
J.  Gould,  down  to  and  including  E.  G.  Bent- 
ley,  being  all  of  the  persons  who,  by  leave 
of  court,  filed  their  joint  complaint  in  inter- 
vention in  this  cause  on  the  28th  day  of  July, 
1909. 
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PETER  J.  DANHOFF,  and 
H.  M.  ESTERLY, 
LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Abram  B.  Horner  and  each  and  all 
of  the  persons  whose  names  are  specifically- 
set  forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  Abram 
B.  Horner,  down  to  and  including  William 
Thwaites,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in 
intervention  in  this  cause  on  the  15th  day  of 
December,  1909. 


LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners George  B.  Both  well  and  each  and  all 
of  the  persons  whose  names  are  specifically 
set  forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  George 
B.  Bothwell,  down  to  and  including  Leota 
Travers,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in 
intervention  in  this  cause  on  the  6th  day  of 
October,  1909. 
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PETER  J.  DANHOFF,  and 
H.  M.  ESTERLY, 
LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners, Hervey  L.  Keyes,  Chester  H. 
T/iornson,  Chester  H.  Thomson,  Lyn  S. 
Carter,  Byron  D.  West,  George  W.  Jack- 
son, Laura  E.  Singer,  Alba  L.  Holmes, 
Harold  R.  Nye,  Miles  B.  Campbell,  James 
A.  Roxburgh,  James  A.  Rosburgh,  Walter 
J.  Hills,  Leo  A.  Caro,  Homer  F.  Van 
Drezer,  Christopher  M.  Kelly,  Samuel  B. 
Ardis,  Charles  H.  Winchester,  Charles  B. 
Winchester,  Charles  J.  Kindel,  Albert  Van- 
denberg,  Anna  H.  Tromper,  Anna  H. 
Trompen,  John  N.  Tromper,  John  N. 
Trompen,  Joe  Van  Arondonk,  Ira  Lubbers, 
Reimer  Van  Soest,  E.  J.  Hyink,  Henry 
Strakes,  Cornelius  Schaap,  Elbert  S. 
Schilstra,  Henry  K.  Boer,  John  De  Haan, 
William  Bommelje,  Benjamin  Hoffman, 
Peter  Bogema,  John  Bosker,  Jacob  P. 
Bosker,  Edward  C.  Smith,  John  W.  Hue- 
nink,  John  H.  Huenink,  Bertha  Moe 
Seaver,  and  Elmer  H.  Ruslink. 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
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veners  Marvin  P.  Alford  and  each  and  all 
of  the  persons  whose  names  are  specifically 
set  forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  Marvin 
P.  Alford,  down  to  and  including  Donald 
C.  Barber,  being  all  of  the  persons  who,  by- 
leave  of  court,  filed  their  joint  complaint  in 
intervention  in  this  cause  on  the  14th  day 
of  February,  1910. 


H.  G.  LAKE, 

LEWIS  C.  GARRIGUS, 

Solicitors  and  Attorneys  for  the  said  inter- 
veners Albert  Bozarth  and  each  and  all  of 
the  persons  whose  names  are  specifically  set 
forth  in  the  above  title  to  this  cause,  com- 
mencing with  and  including  the  said  Albert 
Bozarth,  down  to  and  including  Retta  E. 
Bishard,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint 
in  intervention  in  this  cause  on  the  15th  day 
of  March,  1910. 

Principals. 
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THE  AETXA  ACCIDENT  AND  LIABILITY 
COMPANY, 

By  KARL  V.  LIVELY, 

Resident  Vice-President. 

Attest : 

JOHN  CHAMBERLAIN, 

Resident  Assistant  Sec'j^ 

THE  AETNA  ACCIDENT  AND  LIABILITY 
COMPANY, 

By  McCARGAR,  BATES  &  LIVELY,  Sureties, 

Local  and  General  Agents. 
By  K.  V.  LIVELY, 

Member  of  Firm. 

Seal 

The  above  bond  and  the  sureties  thereon  approved 
this  17th  day  of  November,  1913. 

CHAS.  E.  WOLVERTON, 

Judge. 

(Endorsed)  Filed  November  17,  1913,  A.  M.  Can- 
non, Clerk  United  States  District  Court,  By  G.  H. 
Marsh,  Deputy. 
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And  that  thereafter,  on  Xovember  11,  1913,  there 
was  duly  filed  in  said  court  the  Citation  on  Separate  Ap- 
peal of  John  L.  Snyder  and  others,  defendants-cross- 
complainants,  and  William  F.  Slaughter  and  others, 
interveners,  in  words  and  figures  as  follows,  to-wit: 

[TITLE] 

United  States  of  America,  to 

United  States  of  America  as  Complainant,  Oregon 
and  California  Railroad  Company,  Southern  Pacific 
Company,  Stephen  T.  Gage,  Individually  and  as  Trus- 
tee, and  Union  Trust  Company  of  Xew  York,  Individ- 
ually and  as  Trustee,  Greeting:    Whereas, 

JOHN  L.  SNYDER,  Julius  F.  Prahl,  Albert  E. 
Thompson,  James  Barr,  Fred  Witte,  W.  A.  Anderson, 
W.  H.  Anderson,  O.  M.  Anderson,  F.  E.  Wilhams,' 
Paul  Birkenfeld,  J.  H.  Lewis,  Frances  S.  Wiser,  W.  E. 
Anderson,  Albert  Arms,  Joseph  A.  Maxwell,  Isaac  Mc- 
Kay, J.  R.  Peterson,  D.  MacLafferty,  Edgar  MacLaf- 
ferty,  V.  V.  McAboy,  George  C.  MacLafferty,  George 
Edgar  MacLafferty,  E.  L.  MacLafferty,  B.  N.  Mac- 
Lafferty, Enos  M.  Fluhrer,  F.  W.  Floeter,  and  S. 
Shryock,  defendants,  cross-complainants  in  the  above 
entitled  cause,  and 

SIDNEY  BEN  SMITH,  Orrin  J.  Lawrence,  Robert 
G.  Balderree,  Oscar  E.  Smith,  Egbert  C.  Lake,  C.  W. 
Sloat,  Jesse  F.  Holbrook,  A.  E.  Haudenschield,  S.  H. 
Montgomery,  W.  A.  Noland,  James  C.  O'Neil,  Alexan- 
der    Fauske,     Francis     Wiest,      Cordelia     Michael, 


8612  O.  ^  C.  R.  R.  Co.,  et  al. 

John  B.  Wiest,  Cyrus  Wiest,  John  Wiest,  Thomas 
Manley  Hill,  Otto  Nelson,  Jasper  L.  Hewitt,  B.  L. 
Porter,  Frank  Wells,  C.  P.  Wells,  I.  H.  Ingram,  L. 
G.  Reeves,  W.  W.  Wells,  F.  M.  Rhoades,  Roy  W. 
Minkler,  and  Marvin  Martin,  defendants,  cross-com- 
plainants in  the  above  entitled  cause,  and 

JOHN  H.  HAGGETT,  Charles  W.  Mead,  William 
Otterstrom,  Angus  MacDonald,  John  T.  Moan,  Joseph 
D.  Hadley,  Henry  C.  Ott,  Fred  L.  Freebing,  William 
Cain,  R.  T.  Aldrich,  and  O.  V.  Hickman,  defendants, 
cross-complainants  in  the  above  entitled  cause;  and 

WILLIAM  F.  SLAUGHTER,  and  each  and  all  of 
the  persons  whose  names  are  specifically  set  forth  in  the 
above  title  to  this  cause,  commencing  with  and  including 
the  said  William  F.  Slaughter,  down  to  and  including 
Arthur  Persinger,  being  all  of  the  persons  who,  by  leave 
of  court,  filed  their  joint  complaint  in  intervention  in 
this  cause,  on  the  24th  day  of  September,  1908,  and  who 
are  too  numerous  to  specifically  name  again  herein,  inter- 
veners in  the  above  entitled  cause ;  and 

EDWARD  D.  TOWNSEND,  Louis  G.  English, 
Ralph  W.  Core,  and  Edgar  C.  Holladay,  interveners  in 
the  above  entitled  cause;  and 

JOHN  BURBEE,  Marion  Smith,  Charles  Burbee, 
Oscar  H.  Sherman,  and  Charles  Wiest,  interveners  in 
the  above  entitled  cause;  and 


vs.  The  United  States  8613 

MILO  F.  DENNIS,  and  Leopold  H.  Dietz,  interven- 
ers in  the  above  entitled  cause;  and 

FRANK  TERRACE,  and  each  and  all  of  the  persons 
whose  names  are  specifically  set  forth  in  the  above  title 
to  this  cause,  commencing  with  and  including  the  said 
Frank  Terrace,  down  to  and  including  John  Zoffi,  being 
all  of  the  persons  who,  by  leave  of  court,  filed  their  joint 
complaint  in  intervention  in  this  cause  on  the  2nd  day  of 
December,  1908,  and  who  are  too  numerous  to  speci- 
fically name  again  herein,  interveners  in  the  above  enti- 
tled cause ;  and 

CHARLES  J.  VANZILE,  and  each  and  all  of  the 
persons  whose  names  are  specifically  set  forth  in  the 
above  title  to  this  cause,  commencing  with  and  including 
the  said  Charles  J.  Vanzile,  down  to  and  including  E.  R. 
Seeley,  heing  all  of  the  persons  who,  by  leave  of  court, 
filed  their  joint  complaint  in  the  intervention  in  this 
cause  on  the  23rd  day  of  December,  1908,  and  who  are 
too  numerous  to  specifically  name  again  herein,  inter- 
veners in  the  above  entitled  cause ;  and 

LUTHER  E.  TROWBRIDGE,  intervener  in  the 
above  entitled  cause;  and 

GEO.  W.  WRIGHT,  William  W.  Bailey,  Willetta 
Wright,  W.  H.  Queener,  Eulah  Wright,  and  Joseph  E. 
Wright,  interveners  in  the  above  entitled  cause ;  and 

WILLIAM  E.  CARTER,  Frank  Carter,  and  Wil- 
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liam  H.  Prentice,  interveners  in  the  above  entitled  cause; 
and 

ARTHUR  L.  COLDER,  George  W.  Trefren  and 
Lewis  J.  Tref ern,  interveners  in  the  above  entitled  cause ; 
and 

ELMER  L.  HANCOCK,  and  each  and  all  of  the  per- 
sons whose  names  are  specifically  set  forth  in  the  above 
title  to  this  cause;  commencing  with  and  including  the 
said  Elmer  L.  Hancock,  down  to  and  including  Lucius 
P.  Ranous,  being  all  of  the  persons  who,  by  leave  of 
court,  filed  their  joint  complaint  in  intervention  in  this 
cause,  on  the  8th  day  of  February,  1909,  and  w^ho  are  too 
numerous  to  specifically  name  again  herein,  interveners 
in  the  above  entitled  cause ;  and 

ROBERT  AISTROP,  Herb  Palmer,  Clara  L.  Pal- 
mer, Tina  Palmer,  P.  L.  Palmer,  Walter  Anderson, 
Lewis  Johanson,  Edwin  Rice,  W.  C.  Rhude,  and  Frank 

A.  Durrah,  interveners  in  the  above  entitled  cause;  and 

WILLIAM  McLEOD,  Charles  O.  Anderson,  John  B. 
McLeod,  John  L.  Morgan,  A.  N.  Sarjent,  J.  W.  Sar- 
jent,  Fred  A.  Sarjent,  Travis  Martin,  J.  W.  McDonald, 
E.  J.  Pearl,  Robert  C.  Martin,  Susan  Martin,  Gertie 
Martin,  Susie  Martin,  B.  S.  Martin,  S.  L.  Overton,  L. 
Overton,  H.  A.  Foley,  D.  O.  Cross,  and  R.  C.  Foley, 
interveners  in  the  above  entitled  cause;  and 

B.  W.  NUNNALLY,  William  Weist,  John  Weist, 
Francis  Weist,  Geo.  E.  Walling,  W.  D.  Sappington, 
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Edward  E.  Stucker,  and  O.  N.  Cranor,  interveners  in 
the  above  entitled  cause ;  and 

PAUL   C.   L'AMOREAUX,   Albert   E.   Barkman, 

Clyde  M.  Adair,  Carrie  M.  Wicker,  Julia  S.  Skilton, 
Edward  H.  White,  Olive  JNIaguire,  Coleman  S.  Everett, 
Isadore  Whiteson,  Harry  Hamill,  John  C.  Hamill, 
Julia  R.  Fox,  Henry  W.  McFarlane,  Fred  G. 
Merrill,  Edward  Robertson  Abbot,  Manning  D. 
L'Amoreaux,  Agnes  G.  Stewart,  Ida  M.  Pahlman, 
and  Rose  L'Amoreaux,  interveners  in  the  a;bove  entitled 
cause;  and 

JOHN  F.  FOWLER,  Fred  B.  Hussey,  L.  L.  Scott, 
Eliza  Scott,  Geo.  W.  Scott,  L.  D.  Beary,  Glen  W. 
Armour,  W.  J.  Sweet,  T.  J.  McMullen,  Geo.  S.  Lind- 
sey,  L.  F.  Jones,  A.  Noble,  H.  N.  Noble,  H.  C.  Jones, 
A.  A.  Noble,  Bertha  V.  Scott,  Gertrude  J.  McMullen, 
Emeline  S.  Phelps,  Jas.  K.  Phelps,  Margaret  B.  Hal- 
lowell,  C.  W.  Chapman,  Orlando  S.  Phelps,  Robert  D. 
Shutt,  Thos.  J.  Lillis,  J.  L.  Wadsworth,  Jessie  P.  Cof- 
fin, Vestel  P.  Coffin,  R.  W.  Purdum,  Lena  A.  Ingram, 
H.  L.  Ingram,  Belle  Peck,  Floy  McLeod,  Sara  In- 
gram, E.  H.  McKibbon,  J.  C.  Perry,  M.  LeRoy  White, 
Minnie  M.  Halliday,  Margaret  White,  A.  LaMare,  J. 
J.  Kobetich,  John  Alderson,  Chris  Knudsen,  S.  T.  Farr, 
Chas.  Carlyle,  Clyde  A.  Gates,  Henry  Olmstead,  B. 
Lindahl,  Wm.  O.  Foote,  Geo.  Schlosser,  John  R.  Read, 
A.  O.  Nelson,  O.  Erickson,  T.  L.  Draper,  Frank  L. 
Draper,  John  Adamson,  Leonard  Anderson,    A.    M. 
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Frankfurt,  M.  S.  Langdon,  John  Olson,  John  Hedberg, 
Jas.  DeRose,  J.  Frank  LaRoe,  Fanny  M.  LaRoe,  Al- 
bert O.  Skotterud,  C.  Wallgren,  Emma  C.  Phelps, 
Arthur  L.  Dewey,  H.  H.  Keith,  C.  Tuttle,  H.  A.  Fish- 
er, Lena  M.  Storla  A.  Johnson,  Cora  E.  Ferrel,  Van  R. 
Ferrel,  Thos.  C.  Coffin,  Geo.  Harrison,  Fred  C.  Smith, 
Walter  Hatcher,  O.  W.  Peterson,  John  Forsberg,  Danl 
M.  Smith,  S.  J.  Morris,  I.  J.  Edwards,  Andrew  Lind- 
strom,  A.  A.  Johnson,  I.  Carpenter,  T.  A.  McCormick, 
Jolm  C,  Farley,  John  Fitzgerald,  Wm.  H.  French,  Geo. 
L.  Scarlett,  Michael  Fitzgerald,  Nils  P.  Lindgren,  Ho- 
kan  Lundgren,  Emma  E.  Lundgren,  Anna  E.  Lund- 
gren,  E.  R.  Redhch,  Ida  S.  Bell,  Milton  S.  Parrott, 
John  Smedlund,  F.  E.  French,  Mary  E.  Wadsworth, 
Oscar  Sandstrom,  Frances  A.  Short,  Albert  F.  Reed, 
Lewis  E.  Handley,  William  F.  Hallowell,  Beverly  W. 
Coiner,  Anna  Arickson,  M.  H.  Woolsey,  Sr.,  E.  G. 
WoUum,  Annie  Lemon,  Martha  J.  Chapman,  Robert 
Carlson,  and  Minette  Johnson,  interveners  in  the  above 
entitled  cause;  and 

L.  C.  KEYLON,  E.  E.  Keylon,  C.  S.  Staats,  E.  J. 
Staats,  Rodney  C.  White,  Ida  A.  White,  Grant  Nixon, 
Adolphs  Gaunt,  and  Anton  Carlson,  interveners  in  the 
above  entitled  cause;  and 

R.  E.  CAMERON,  Everett  B.  Coffin,  Ansel  B.  Hill, 
Arthur  D.  Bird,  Elizabeth  Robinson,  W.  J.  H.  Best, 
Frank  J.  Clements,  Peter  H.  Ludwig,  Hugh  Mair, 
Anna  M.  Chase,  D.  H.  Smith,  Sarah  J.  Smith,  Mary  E. 
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Ludwig,  W.  J.  Hodder,  W.  B.  Heffron,  E.  E.  Christ- 
man,  James  E.  Phillips,  D.  J.  O'Connor,  Thomas  R. 
Williams,  Zula  D.  Bird,  William  E.  Donohue,  James 
S.  Chase,  P.  T.  O'Connor,  J.  W.  Braman,  Julius  J. 
Gregat,  D.  D.  Whitcomb,  L.  F.  Hatter,  Gertrude  Mae 
Schneider,  Marcellus  L.  Whitcomb,  Gilbert  Thorson, 
Fred  Schneider,  Jas.  W.  Curtis,  Virgil  W.  Creech, 
Bertha  Josephine  Howe,  James  L.  Hoadley,  James 
O'SuUivan,  Essie  P.  Mitchell,  J.  Y.  Mitchell,  Albert  F. 
Hopstein,  R.  H.  Holbrook,  Edgar  H.  Blair,  R.  H. 
Wilhermsdorfer,  Wm.  H.  Finck,  J.  T.  Hatter,  Wm. 
Curtis,  J.  A.  Schoenberger,  Kity  V.  Hogan,  W.  H. 
Hogan,  Aaron  L.  Beers,  John  C.  Kech,  Estella  A. 
Beers,  Libbie  D.  Hagler,  H.  W.  McFate,  Henry  R. 
Hale,  Vincent  J.  Dermott,  John  M.  Jackson,  Andrew 
M.  Thomas,  B.  Calling,  Robert  Dudgeon,  Mabell  F. 
May,  Walter  May,  Lewis  C.  Hall,  H.  A.  French, 
Henry  C.  Hill,  C.  C.  Cease,  Felix  A.  Rogers,  Herman 
Meyer,  Ray  McFee,  Mary  A.  Day,  Anna  E.  Loupman, 
Francis  O.  Whealon,  Bertha  May  Carr,  John  Mogus, 
Chester  Kirkpatrick,  Chas.  Skuhra,  F.  E.  Hammond, 
D.  C.  Hall,  E.  M.  Bronilette,  M.  A.  Sprague,  J.  F. 
Treen,  J.  E.  Amling,  Jennie  Rosencrans,  Dorotha  C. 
Kech,  Preston  H.  Carr,  and  John  H.  Miller,  interven- 
ers in  the  above  entitled  cause ;  and 

CHARLES  W.  VARNUM,  Elizabeth  M.  Edwards, 
Thomas  F.  Hartzel,  Madge  Bartholomew,  Daisy  Leabo, 
Mary  E.  Black,  Arthur  J.  Plate,  Flora  E.  King,  How- 
ard S.  Robertson,  W.  E.  Bowden,  Frank  B.  Manzer, 
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Frank  B.  Mauzer,  F.  H.  Southerland,  M.  B.  Carpenter, 
H.  E.  Gould,  J.  N.  Husted,  Magdalene  Haycox,  Sam- 
uel Haycox,  Louise  Rommel,  R.  W.  Edwards,  Robert 
James,  Clare  M.  James,  Albert  Trego,  Leta  G.  Trego, 
Harry  Hurlbut,  Hally  E.  Hurlbut,  Charles  E.  Pate, 
Benjamin  Bowles,  Jesse  Bowles,  Peter  J.  Oleson, 
Frances  R.  Hopper,  Miller  E.  Preston,  Willis  G.  Mudd, 

A.  C.  Spencer,  Martin  Herbert  Kennedy,  Dell  Dickson, 
Chauncy  Thomas,  and  Adeline  James,  interveners  in 
the  above  entitled  cause;  and 

NICHOLAS  HERRMAN,  Robert  Kruse,  George 
W.  Sepham,  F.  E.  Gige,  Emma  Case,  Celia  Zaugg, 
George  F.  Brooks,  Harriett  Poll,  Mary  S.  Blair,  Jay 
Tice,  Frank  E.  Poll,  R.  E.  Andrews,  John  Subert,  F. 
K.  Kamp,  James  McHugh,  C.  B.  Hurby,  J.  E.  Ket- 
chum,  G.  A.  Hutzicher,  August  Matz,  Maud  Stewart, 
Fred  C.  Lundy,  Charles  F.  Barnes,  F.  A.  Hildebrand, 
Henry  A.  Balles,  J.  P,  Tiffault,  I'red  Bustrin,  H.  M. 
Bustrin,  Byron  G.  Hall,  William  O.  Hall,  Charles  E. 
Lennan,  Hortence  B.  Lennan,  P.  G.  Larson,  William 
Hoeck,  and  Henry  Hoeck,  interveners  in  the  above 
entitled  cause;  and 

EDWIN  F.  ANDERSON,  Emma  K.  Barr,  Mabel  A. 
Barr,  John  Boeck,  Wardel  Boeck,  G.  V.  Booth,  Anna 

B.  Booth,  Joseph  W.  Brady,  William  A.  Boze,  Eric  Q. 
Brainard,  John  Charles  Brodie,  George  Brunt,  J.  R. 
Buck,  George  A.  Buck,  Thomas  Butler,  F.  M.  Bybee, 
Herbert  W.  Calkins,  Ben  W.  Calkins,  N.  W.  Calkins, 
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Nellie  B.  Calkins,  Etta  S.  Clear,  M.  H.  Coffin,  Edna 
Coffin,  Mark  Coffin,  Mary  A.  Coffin,  Elza  Davis, 
George  J.  Davis,  Thea  Falk,  John  C.  Filer,  Mary  G. 
Filer,  Frank  C.  Irons,  Jacob  H.  Keefer,  R.  D.  Leach, 
Lillian  E.  Leach,  Andrew  C.  Leach,  Amelia  Lind,  M. 
E.  Longfellow,  W.  L.  McCaslin,  Ira  L.  Macomber, 
Harry  J.  Marcus,  Elias  D.  Marquand,  D.  G.  Martin, 
Helen  Martin,  Frank  J.  Miller,  George  Miller,  George 
W.  Mills,  Fred  Mosely,  Althea  Munroe,  Orr  W.  Noble, 
William  S.  Northrup,  David  R.  Page,  C.  M.  Paxton, 
Helen  A.  Payne,  Alice  J.  Pelot,  Henry  Rasmussen, 
Elmer  Rasmussen,  Irene  K.  Rodgers,  Napoleon  B. 
Rodgers,  William  D.  Rogers,  Frank  O.  Schramm,  A. 
J.  Seckner,  Gertrude  Seckner,  George  E.  Smith,  Dallas 
W.  Spangler,  D.  W.  Stainbrook,  Anna  Steensland, 
Frank  R.  Storm,  Norbert  H.  Storm,  L.  B.  Taylor, 
Joseph  Thompson,  C.  H.  West,  J.  Ernest  White, 
Daniel  A.  Wisecup,  W.  W.  Calkins,  Etta  S.  Clarr, 
Marg  G.  Filer,  Guy  E.  Winzer,  and  Montello  Gray, 
interveners  in  the  above  entitled  cause ;  and 

FRED  J.  GOULD,  Beverly  B.  Deems,  George  Daniel, 
W.  H.  Harris,  John  D.  Sullivan,  Daniel  S.  Green, 
Adolph  O.  Keller,  Peter  Haupt,  Lillian  M.  Hanley, 
Tobias  S.  Miller,  Ezra  H.  Stafford,  Peter  T.  Barrett, 
William  A.  McAtee,  Joseph  V.  Barrett,  George  B.  Rey- 
nolds, Massey  Wilson,  Henry  Schurmann,  Edwin  B. 
Schurman,  Adolph  G.  Enderly,  Flora  A.  Branstetter, 
William  D.  Burhans,  Jacob  J.  Koenigsmark,  Florence 
E.  Stafford,  Fannie  A.  Stafford,  Edwin  M.  Stafford, 
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Justus  H.  Hohl,  Louis  J.  Bechtold,  John  C.  Greulich, 

A.  M.  Scheel,  Effie  Grace  Sumney,  Herman  C.  Krale- 
mann,  J.  W.  Vandolah,  Ward  D.  Flinn,  Joseph  A. 
Stewart,  C.  W.  Cooper,  Hoxie  Cooper,  Roxie  Cooper, 
Flora  Beardsley,  Raymond  M.  Beardley,  James  A. 
Owens,  Clinton  S.  Braden,  S.  M.  Braden,  Sears  Leh- 
man, Garfield  J.  Tansing,  L.  G.  Davis,  Robert  J.  Hood, 
Robert  Rives,  J.  B.  Leemon,  Helen  H.  Dearborn,  W. 

B.  Dearborn,  W.  E.  Dearborn,  David  O'Neal,  Leonard 
P.  Lockwood,  George  K.  Boyd,  Frank  J.  Smith,  Es- 
tella  J.  Smith,  John  D.  LaCroix,  Benjamin  F.  Wheeler, 
F.  A.  Gooch,  Mrs.  M.  O.  Woodruff,  Charles  P.  How- 
land,  James  Lacy,  A.  L.  Gibbs,  Paul  Vinyard,  William 
H.  Lockwood,  Allen  W.  Thomas,  and  E.  G.  Bentley, 
interveners  in  the  above  entitled  cause ;  and 

ABRAM  B.  HORNER,  and  each  and  all  of  the  per- 
sons whose  names  are  specifically  set  forth  in  the  above 
title  to  this  cause,  commencing  with  and  including  the 
said  Abraham  B.  Horner,  down  to  and  including  Wil- 
liam Thwaites,  being  all  of  the  persons  who,  by  leave  of 
court,  filed  their  joint  complaint  in  intervention  in  this 
cause,  on  the  loth  day  of  December,  1909,  and  who  are 
too  numerous  to  specifically  name  again  herein,  inter- 
veners in  the  above  entitled  cause ;  and 

GEORGE  B.  BOTHWELL,  and  each  and  all  of  the 
persons  whose  names  are  specifically  set  forth  in  the 
ibove  title  to  this  cause,  commencing  with  and  including 
the  said  George  B.  Bothwell,  down  to  and  including 
Leota  Travers,  being  all  of  the  persons  who,  by  leave  of 
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court,  filed  their  joint  complaint  in  intervention  in  this 
cause,  on  the  6th  day  of  October,  1909,  and  who  are  too 
numerous  to  specifically  name  again  herein,  interveners 
in  the  above  entitled  cause ;  and 

HERVEY  L.  KEYES,  Chester  H.  Thomson,  Ches- 
ter H.  Thomson,  Lynn  S.  Carter,  Byron  D.  West, 
George  W.  Jackson,  Laura  E.  Singer,  Alba  L.  Holmes, 
Harold  R.  Nye,  Miles  B.  Campbell,  James  A.  Rox- 
burgh, James  A.  Rosburgh,  Walter  J.  Hills,  Leo  A. 
Caro,  Homer  F.  Van  Drezer,  Christopher  M.  Kelly, 
Samuel  B.  Ardis,  Charles  H.  Winchester,  Charles  B. 
Winchester,  Charles  J.  Kindel,  Albert  Vandenberg, 
Anna  H.  Tromper,  Anna  H.  Trompen,  John  N.  Trom- 
per,  John  N.  Trompen,  Joe  Van  Arendonk,  Ira  Lub- 
bers, Reinier  Van  Soest,  E.  J.  Hyink,  Henry  Strakes, 
Cornelius  Schaap,  Elbert  S:  Schilstra,  Henry  K.  Boer, 
John  De  Haan,  William  Bommelje,  Benjamin  Hoff- 
man, Peter  Bogema,  John  Bosker,  Jacob  P.  Bosker, 
Edward  C.  Smith,  John  W.  Huenink,  John  H.  Heu- 
nink,  Bertha  Moe  Seaver,  and  Elmer  H.  Ruslink,  inter- 
veners in  the  above  entitled  cause ;  and 

MARVIN  P.  ALFORD,  and  each  and  all  of  the 
persons  whose  names  are  specifically  set  forth  in  the 
above  title  to  this  couse,  commencing  with  and  includ- 
ing the  said  Marvin  P.  Alford,  down  to  and  including 
Donald  C.  Barber,  being  all  of  the  persons  who,  by 
leave  of  court,  filed  their  joint  complaint  in  intervention 
in  this  cause,  on  the  14th  day  of  February,  1910,  and 
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who  are  too  numerous  to  specifically  name  again  herein, 
interveners  in  the  above  entitled  cause;  and 

ALBERT  BOZARTH,  and  each  and  all  of  the  per- 
sons whose  names  are  specifically  set  forth  in  the  above 
title  to  this  cause,  commencing  with  and  including  the 
said  Albert  Bozarth,  down  to  and  including  Retta  E. 
Bishard,  being  all  of  the  persons  who,  by  leave  of  court, 
filed  their  joint  complaint  in  intervention  in  this  cause, 
on  the  15th  day  of  March,  1910,  and  who  are  too  nu- 
merous to  specifically  name  again  herein,  interveners  in 
the  above  entitled  cause. 

Have  filed  in  the  above  and  foregoing  entitled  Court 
and  Cause,  their  joint  and  several  petition  for  appeal, 
appealing  from  the  various  orders  and  judgments  of 
dismissal  and  from  the  decree  entered  against  them 
therein  on  the  first  day  of  July,  1913,  to  the  United 
States  Cii-cuit  Court  of  Appeals  for  the  Ninth  Circuit, 
and 

Whereas,  their  said  petition  has  been  granted  and 
their  appeal  allowed. 

Now  therefore  you  and  each  of  you  are  hereby  cited 
and  admonished  to  be  and  appear  in  said  Court  at  San 
Francisco,  California,  within  30  days  after  the  date  of 
this  citation,  to  show  cause,  if  any  there  be,  why  the  vari- 
ous orders  and  decree  appealed  from  should  not  be  cor- 
rected and  speedy  justice  done  the  parties  in  that  be- 
half. 


vs.  The  United  States  8623 

Whereas  the  Hon.  Chas.  E.  Wolverton,  Judge  of 
the  United  States  District  Court  for  the  District  of  Or- 
egon, this  11th  day  of  November,  A.  D.  1913. 

CHAS.  E.  WOLVERTON, 

Judge. 
Receipt  of  a  copy  of  the  above  and  foregoing  cita- 
tion is  acknowledged  and  due  and  legal  ser\'ice  of  the 
same  admitted  this  11  day  of  November,  A.  D.  1913. 

Jas.  C.  McReynolds, 

Attorney  General  of  U.  S. 

B.  D.  Townsend, 
Special  Assistant  to  Attorney  General. 

By  Fred  C.  Rabb, 
Special  Assistant  to  Attorney  General. 

Clarence  L.  Reames, 

United  States  Attorney. 

By  Robert  R.  Rankin, 
Assistant  United  States  Attorney. 

Solicitors  and  Attorneys  for  the  Complainant,  United 
States  of  America. 

Wm.  D.  Fenton, 

P.  F.  Dunne  and 

Wm.  F.   Herrin, 

Solicitors  and  Attorneys  for  the  Defendants  Oregon  and 
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California  Railroad  Company,  Southern  Pacific 
Company  and  Stephen  T.  Gage,  Individually  and 
as  Trustee. 

Jno.  M.  Gearin, 

Solicitor  and  Attorney  for  the  Defendant  Union  Trust 
Company  of  New  York,  Individually  and  as  Trus- 
tee. 

(Endorsed)  Filed  November  11,  1913,  A.  M.  Can- 
non, Clerk  United  States  District  Court. 
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And  thereafter,  on  July  1,  1913,  there  was  duly  filed 
an  order  extending  and  enlarging  time  to  prepare,  etc. 
the  record  of  evidence,  in  words  and  figures,  as  follows, 
to-wit : 

[TITLE] 

Now  at  this  time,  July  1,  1913,  upon  motion  of 
counsel  for  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company,  Stephen  T.  Gage,  individ- 
ually and  as  trustee  and  Union  Trust  Company,  individ- 
ually and  as  trustee,  defendants  above  named,  for  an 
order  of  this  court  extending  and  enlarging  the  time 
for  the  said  defendants  and  each  of  them,  to  prepare, 
serve,  and  lodge  in  the  office  of  the  Clerk  of  the  above 
entitled  court,  their  and  each  of  their  proposed  state- 
ment and  record  of  the  evidence  on  appeal  in  the  above 
entitled  cause;  and  the  complainant  appearing  by  its 
attorney,  B.  D.  Townsend,  Assistant  to  the  Attorney 
General  of  the  United  States,  and  it  appearing  to  the 
court  that  good  cause  is  shown  and  exists  for  said  order 
and  that  the  said  defendants  and  each  of  them,  as  well 
as  each  and  all  of  the  cross  complainants  and  intervenors 
in  the  above  entitled  cause  are  entitled  to  such  order, 

IT  IS  ORDERED  That  the  time  for  the  said  de- 
fendants and  each  of  them,  and  for  the  cross  complain- 
ants and  each  of  them,  and  for  the  intervenors  and  each 
of  them  in  the  above  entitled  cause,  to  prepare,  serve 
and  lodge  their  and  each  of  their  said  proposed  state- 
ment and  record  of  the  evidence,  on  appeal  in  the  above 
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entitled  cause  be  and  the  same  hereby  is  extended  and 
enlarged  to  and  inclusive  of  the  first  day  of  September, 
A.  D.  1913. 

CHAS.  E.  WOLVERTON, 

District  Judge. 
(Endorsed)    Filed  July  1,  1913,  A.  M.  Cannon,  Clerk 
U.  S.  District  Court. 
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And  thereafter,  on  July  5,  1913,  there  was  duly 

filed  by  complainant  a  cost-bill  in  this  cause,  in  words 
and  figures  as  follows,  to-wit : 


[TITLE] 

Statement  of  disbursements  claimed  by  the  com- 
plainant in  the  above  entitled  cause,  against  the  defend- 
ants Oregon  and  California  Railroad  Company,  South- 
ern Pacific  Company,  Stephen  T.  Gage  and  Union 
Trust  Company,  viz: 

Clerks'  fees ^ 

Marshal's  fees 269.47 

Attorney's  fees 40.00 

Deposition    of    70    witnesses    before    Special 

Examiner   350.00 

Examiner's  fees 1,942.50 

Witness  fees  (as  appears  from  the  records  of 
the  Marshal's  office  and  the  Clerk's  office 
showing  payment)    3,263.30 


Total  taxed  at 


Clerk. 
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UNITED  STATES  OF  AMERICA,  ) 

)ss. 
District  of  Oregon.  ) 

I,  B.  D.  Townsend,  being  duly  sworn,  on  my  oath 
say  that  I  am  one  of  the  attorneys  for  the  complainant 
in  the  above  entitled  cause;  that  the  disbursements  set 
forth  herein  have  been  actually  and  necessarily  incurred 
in  the  prosecution  of  this  suit;  and  that  the  said  com- 
plainant is  entitled  to  recover  the  same  from  the  defend- 
ants Oregon  and  California  Railroad  Company,  South- 
em  Pacific  Company,  Stephen  T.  Gage  and  Union 
Trust  Company,  as  I  verily  believe. 

B.  D.  TOWNSEND, 

Subscribed  and  sworn  to  before  me  this  5th  day  of 
July,  1913. 

FREDERICK  H.  DRAKE, 

Clerk. 
(Seal)  United  States  Commissioner, 

District  of  Oregon. 

Service  of  the  foregoing  statement  of  disbursements, 
at  Portland,  Oregon,  this  2nd  day  of  July,  1913,  is 
hereby  admitted. 

PETER  F.  DUNNE, 

WM.  D.  FENTON 

and  JAMES  E.  FENTON, 

Attorneys  for  defendants  Oregon  and  Cali- 
fornia Railroad  Company,  Southern  Pacific 
Company  and  Stephen  T.  Gage. 
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JNO.  M.  GEARIN, 

Attorneys  for  defendant  Union  Trust  Com- 
pany. 

(Endorsed)   Filed  July  5,  1913,  A.  M.  Cannon,  Clerk 
U.  S.  District  Court. 
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And  thereafter,  on  August  29,  1913,  there  was  duly 
filed  by  defendants  a  cost-bill  in  this  cause  against  Mar- 
vin P.  Alford,  and  others  (and  like  cost-bills  against 
other  parties  in  each  bill  of  intervention) ,  in  words  and 
figures,  as  follows,  to-wit: 

[TITLE] 

STATEMENT  OF  COSTS  AND  DISBURSE- 
MENTS 

Claimed  by  the  defendants  in  the  above  entitled 
cause  against  MARVIN  P.  ALFORD,  and  others, 
who  filed  their  joint  complaint  in  intervention  herein 
on  the  14th  day  of  February,  1910,  interveners  in  the 
above  entitled  cause. 

Clerk's  fees   $     -70 

Costs  upon  decision,  of  demurrer  of  Oregon  & 
California  Railroad  Company,  Southern  Pa- 
cific Company,  and  Stephen  T.  Gage,  individ- 
rually  and  as  trustee,  to  complaint  in  interven- 
tion of  the  above  named  interveners,  and  of 
motion  to  dismiss  said  complaint 10.00 


Total    $10.70 

UNITED  STATES  OF  AMERICA,  ) 

)ss. 
District  of  Oregon.  ) 

I,  JAMES  E.  FENTON,  being  duly  sworn,  de- 
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pose  and  say  that  I  am  one  of  the  attorneys  for  the 
above  named  defendants;  that  the  costs  and  disburse- 
ments set  forth  herein  have  been  actually  and  necessarily 
incurred  in  the  prosecution  of  this  suit;  and  that  said 
defendants  are  entitled  to  recover  the  same  from  said 
interveners,  as  I  verily  believe. 

JAMES  E.  FENTON. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  August,  A.  D.,  1913. 

BEN  C.  DEY, 

Notary  Public  for  the  State  of  Oregon,  re- 
siding at  Portland,  Oregon. 

(Seal) 
Service  of  the  foregoing 
cost  bill  is  admitted  this 
28th  day  of  August,  1913. 

LEWIS  C.  GARRIGUS, 

Attorney  for  said  Interveners. 

(Endorsed)   Filed  August  29,  1913,  A.  M.  Cannon, 
Clerk  U.  S.  District  Court. 
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And  thereafter,  on  August  30,  1913,  there  was  duly 
filed  an  order  extending  and  enlarging  time  to  prepare, 
etc.  the  record  of  evidence,  in  words  and  figures  as  fol- 
lows, to- wit: 

[TITLE] 

Now  at  this  time,  August  30th,  1913,  upon  motion 
of  counsel  for  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company,  Stephen  T.  Gage,  individ- 
ually and  as  trustee  and  Union  Trust  Company,  in- 
dividually and  as  trustee,  defendants  above  named,  for 
an  order  of  this  court  extending  and  enlarging  the  time 
for  the  said  defendants  and  each  of  them,  to  prepare, 
serve,  and  lodge  in  the  office  of  the  Clerk  of  the  above 
entitled  court,  their  and  each  of  their  proposed  state- 
ment and  record  of  the  evidence  on  appeal  in  the  above 
entitled  cause;  and  the  complainant  appearing  by  its 
attorney,  B.  D.  Townsend,  Assistant  to  the  Attorney 
General  of  the  United  States,  and  it  appearing  to  the 
court  that  good  cause  is  shown  and  exists  for  said  order 
and  that  the  said  defendants  and  each  of  them,  as  well 
as  each  and  all  of  the  cross  complainants  and  inter- 
veners in  the  above  entitled  cause  are  entitled  to  such 
order, 

IT  IS  ORDERED  that  the  time  for  the  said  de- 
fendants and  each  of  them,  and  for  the  cross  complain- 
ants and  each  of  them,  and  for  the  interveners  and  each 
of  them  in  the  above  entitled  cause,  to  prepare,  serve  and 
lodge  their  and  each  of  their  said  proposed  statement, 
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record  and  record  of  the  evidence,  on  appeal  in  the  above 
entitled  cause  be  and  the  same  hereby  is  extended  and 
enlarged  to  and  inclusive  of  the  first  day  of  November, 
A.  D.  1913. 

CHAS.  E.  WOLVERTON, 

District  Judge. 

(Endorsed)    Filed  August  30,  1913,  A.  M.  Cannon, 
Clerk  U.  S.  District  Court. 
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And  thereafter,  on  August  30,  1913,  there  was  duly 
filed  an  order  enlarging  the  time  for  filing  record  on 
appeal,  in  words  and  figures  as  follows,  to-wit: 

[TITLE] 

Now  at  this  time,  August  30th,  1913,  upon  motion 
of  counsel  for  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company,  Stephen  T.  Gage,  individ- 
ually and  as  trustee,  and  Union  Trust  Company,  in- 
dividually and  as  trustee,  defendants  above  named,  and 
of  counsel  for  the  said  defendants  cross  complainants 
and  interveners  above  named,  for  an  order  of  this  court 
enlarging  the  time  for  the  said  defendants  and  each  of 
them,  and  for  the  said  defendants  cross  complainants 
and  each  of  them,  and  for  the  said  interveners  and  each 
of  them,  to  file  the  record  on  appeal  in  the  above  en- 
titled cause,  with  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  to  docket 
said  cause  therein;  and  it  appearing  to  the  court  that 
good  cause  is  shown  and  exists  for  said  order, 

IT  IS  ORDERED  that  the  time  for  the  said  de- 
fendants, the  said  defendants  cross  complainants  and 
said  interveners,  to  file  the  record  on  appeal  in  the  above 
entitled  cause  and  docket  the  same  with  the  Clerk  of 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  be  and  the  same  hereby  is  extended  and 
enlarged  to  and  inclusive  of  the  first  day  of  November, 

A.  D.,  1913. 

CHAS.  E.  WOLVERTON, 

United  States  District  Judge. 
(Endorsed)   Filed  August  30,  1913,  A.  M.  Cannon, 
Clerk  U.  S.  District  Court. 
(Endorsed)     Filed    September    2,    1913,    F.    D. 
Monckton,  Clerk. 
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And  thereafter,  on  September  25,  1913,  there  was 
duly  filed  an  order  enlarging  the  time  for  filing  record 
on  appeal,  in  words  and  figures  as  follows,  to-wit : 

[TITLE] 

Now  at  this  time,  September  25th,  1913,  upon  mo- 
tion of  counsel  for  Oregon  and  California  Railroad 
Company,  Southern  Pacific  Company,  Stephen  T. 
Gage,  individually  and  as  trustee,  and  Union  Trust 
Company,  individually  and  as  trustee,  defendants  above 
named,  and  of  counsel  for  the  said  defendants-cross  com- 
plainants and  interveners  above  named,  and  of  all  other 
cross  complainants  and  interveners  who  are  parties  to 
the  appeal  taken  herein  on  the  29th  day  of  August, 
1913,  APPELLANTS  in  the  above  entitled  cause,  for 
an  order  of  this  court  enlarging  and  extending  the  time 
for  the  said  appellants  and  each  of  them  to  file  the 
record  on  appeal  in  the  above  entitled  cause  with  the 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  to  docket  said  cause  therein; 
and  it  appearing  to  the  undersigned  Judge  of  the 
United  States  District  Court  for  the  District  of  Ore- 
gon, who  signed  the  citation  on  said  appeal,  that  good 
cause  is  shown  and  exists  for  said  order: 

IT  IS  ORDERED  that  the  time  for  the  said  ap- 
pellants, to-wit,  the  said  defendants,  the  said  defendants- 
cross  complainants  and  said  interveners,  and  for  all 
parties  who  have  heretofore  taken  an  appeal  in  the  above 
entitled  cause,  and  that  the  time  of  each  of  said  appel- 
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lants  to  file  the  record  on  appeal  in  said  cause  with  the 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  to  docket  the  case  with  said 
clerk,  be,  and  the  same  is  hereby  enlarged  and  extended 
up  to  and  including  the  31st  day  of  December,  A.  D. 
1913. 

CHAS.  E.  WOLVERTON, 

Judge. 

(Endorsed)   Filed  September  25,  1913,  A.  M.  Cannon, 
Clerk  U.  S.  District  Court. 

(Endorsed)    Filed  October  8,  1913,  F.  D.  Monck- 
ton.  Clerk. 
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And  thereafter,  on  September  25,  1913,  there  was 
duly  filed  an  order  enlarging  the  time  to  prepare,  etc. 
record  of  evidence  on  appeal,  in  words  and  figures  as 
follows,  to-wit: 

[TITLE] 

Now  at  this  time,  September  25,  1913,  upon  motion 
of  comisel  for  Oregon  &  California  Railroad  Company, 
Southern  Pacific  Company,  Stephen  T.  Gage,  individ- 
ually and  as  trustee,  and  Union  Trust  Company,  in- 
dividually and  as  trustee,  defendants  above  named,  for 
an  order  of  this  court  extending  and  enlarging  the  time 
for  the  said  defendants  and  each  of  them,  to  prepare, 
serv^e  and  lodge  in  the  office  of  the  Clerk  of  the  above 
entitled  court,  their  and  each  of  their  proposed  state- 
ment and  record  of  the  evidence  on  appeal  in  the  above 
entitled  cause;  and  it  appearing  to  the  court  that  good 
cause  is  showii  and  exists  for  said  order  and  that  the 
said  defendants  and  each  of  them,  as  w^ell  as  each  and 
all  of  the  cross-complainants  and  interv^eners  in  the 
above  entitled  cause  are  entitled  to  such  order. 

IT  IS  ORDERED  that  the  time  for  the  said  de- 
fendants and  each  of  them,  and  for  the  cross-complain- 
ants and  each  of  them,  and  for  the  interv^eners  and  each 
of  them,  in  the  above  entitled  cause,  to  prepare,  serv^e 
and  lodge  their  and  each  of  their  said  proposed  state- 
ment, record  and  record  of  the  evidence,  on  appeal  in 
the  above  entitled  cause  be  and  the  same  hereby  is  ex- 
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tended  and  enlarged  to  and  inclusive  of  the  31st  day  of 
December,  A.  D.,  1913. 

CHAS.  E.  WOLVERTON, 

District  Judge. 

(Endorsed)   Filed  September  25,  1913,  A.  M.  Cannon, 
Clerk  U.  S.  District  Court. 
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And  thereafter,  on  October  18,  1913,  there  was  duly 
filed  by  the  defendants  and  appellants  herein,  Oregon 
and  California  Railroad  Company,  Southern  Pacific 
Company,  Stephen  T.  Gage,  individually  and  as  trus- 
tee, and  Union  Trust  Company,  individually  and  as 
trustee,  a  praecipe  herein  in  words  and  figures  as  fol- 
lows, to-wit: 

(TITLE) 

TO  A.  M.  CANNON,  CLERK  OF  THE  ABOVE- 
ENTITLED  COURT: 

Comes  now  the  defendants  and  appellants  Oregon 
and  California  Railroad  Company,  Southern  Pacific 
Company,  Stephen  T.  Gage,  individually  and  as  trus- 
tee, and  Union  Trust  Company,  individually  and  as 
trustee  of  defendants  and  appellants  herein,  and  re- 
quest that  the  following  record  be  printed  on  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  in  this  cause,  towit: 

1.  Bill  of  Complaint. 

2.  Petition,  answer  and  cross  bill  of  B.  W.  Nun- 
nally  and  seven  other  persons. 

3.  Order  of  court  allowing  B.  W.  Nunnally  and 
seven  others  to  intervene. 

4.  Cross-complaint  of  John  L.  Snyder,  et  al. 

5.  Joint  and  several  demurrer  of  the  defendants 
Oregon  and  California  Railroad  Company,   Southern 
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Pacific  Company  and  Stephen  T.  Gage  to  the  bill  of 
complaint. 

6.  Joint  and  several  demurrer  of  the  Oregon  and 
California  Railroad  Company,  Southern  Pacific  Com- 
pany and  Stephen  T.  Gage,  individually  and  as  trustee, 
to  the  petition,  answer  and  cross  bill  of  B.  W.  Nun- 
nally  and  seven  other  persons. 

7.  Joint  and  several  demurrer  of  the  defendants 
Oregon  and  California  Railroad  Company,  Southern 
Pacific  Company  and  Stephen  T.  Gage,  individually  and 
as  trustee,  to  the  cross-complaint  of  John  L.  Snyder 
and  others. 

8.  Demurrer  of  Union  Trust  Company  to  the  cross- 
complaint  of  John  L.  Snyder  and  others. 

9.  Order  submitting  demurrers  above  mentioned. 

10.  Order  of  court  upon  the  above  mentioned  de- 
murrers. 

11.  Opinion  of  court  upon  demurrers  above  men- 
tioned. 

12.  Order  of  August  22,  1911,  allowing  Oregon  and 
California  Railroad  Company,  Southern  Pacific  Com- 
pany, Stephen  T.  Gage,  et  a!.,  fifteen  days  from  August 
24,  1911  to  file  answer. 

13.  Joint  and  several  answer  of  the  defendants 
Oregon  and  California  Railroad  Company,  Southern 
Pacific  Company  and  Stephen  T.  Gage  as  amended. 
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14.  Order  of  December  8,  1911,  allowing  first 
amendment  to  joint  and  several  answer  of  the  defend- 
ants Oregon  and  California  Railroad  Company,  South- 
ern Pacific  Company  and  Stephen  T.  Gage. 

15.  Order  of  April  28,  1913,  allowing  second 
amendment  to  the  joint  and  several  answer  of  the  de- 
fendants Oregon  and  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage. 

16.  Order  of  April  28,  1913,  allowing  additional 
amendments  to  the  joint  and  several  answer  of  the  de- 
fendants Oregon  and  California  Railroad  Company, 
Southern  Pacific  Company  and  Stephen  T.  Gage. 

17.  Amended  answer  of  Union  Trust  Company  of 
New  York. 

18.  Order  of  April  28,  1913  allowing  amendment 
to  amended  answer  of  Union  Trust  Company. 

19.  Replication  of  the  United  States  to  the  joint 
and  several  answer  of  the  Oregon  and  California  Rail- 
road Company,  Southern  Pacific  Company  and  Stephen 
T.  Gage  as  amended. 

20.  Replication  of  United  States  to  the  answer  of 
Union  Trust  Company  of  New  York  as  amended. 

21.  Order  of  February  8,  1912  appointing  exam- 
iner  to  take  testimony  herein. 

22.  Orders  of  court  extending  time  to  take  testi- 
mony. 
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23.  JNIotions  to  dismiss  the  cross-complaints  and 
bills  of  intervention. 

24.  Order  dismissing  cross-complaints  and  bills  of 
intervention. 

25.  Judgment  and  decree. 

26.  Stipulation  as  to  the  Facts,  filed  January  31, 
1913. 

27.  The  evidence  as  shown  by  the  statement  and 
order  of  court  hereto  attached  and  made  a  part  of  this 
praecipe,  marked  "Exhibit  A." 

28.  All  orders  extending  time  of  the  parties  to  pre- 
pare their  statement  of  facts  and  other  papers  on  ap- 
peal. 

29.  Petition  of  Oregon  and  California  Railroad 
Company,  Southern  Pacific  Company,  Stephen  T. 
Gage  and  others  for  appeal,  filed  August  29,  1913. 

30.  Order  of  August  29,  1913  allowing  appeal. 

31.  Assignments  of  error  on  appeal  of  the  Oregon 
&  California  Railroad  Company,  Southern  Pacific  Com- 
pany, Stephen  T.  Gage,  individually  and  as  trustee, 
and  Union  Trust  Company,  individually  and  as  trustee, 
severally,  being  four  in  number, — printing  title  of  as- 
signments of  error  in  full  once  only. 

32.  Bond  of  Oregon  and  California  Railroad  Com- 
pany, Southern  Pacific  Company,  Stephen  T.  Gage, 
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ipdividually  and  as  trustee,  and  Union  Trust  Company, 
individually  and  as  trustee,  on  appeal. 

33.  Citation  on  appeal. 

34.  Orders  enlarging  the  time  of  the  appellants  to 
lodge  their  proposed  statement  and  record  of  the  evi- 
dence on  appeal  and  order  enlarging  and  extending  time 
to  file  the  record  on  appeal. 

35.  Cost  bill  of  U.  S.,  cost  bill  of  Oregon  and  Cali- 
fornia R.  R.  Co.,  Southern  Pacific  Company,  and  Ste- 
phen T.  Gage,  and  cost  bill  of  Union  Trust  Company, 
the  last  two  cost  bills  are  each  for  cross-complainants, 
and  are  each  for  interveners. 

WM.  D.  FENTON  and 
P.  F.  DUNNE, 

Attorneys  for  defendants- Appellants  Oregon  and  Cali- 
fornia Railroad  Company,  Southern  Pacific  Com- 
pany and  Stephen  T.  Gage,  individually  and  as 
Trustee. 

WM.  F.  HERRIN, 

Counsel. 

DOLPH,  MALLORY,  SIMON 

&  GEARIN, 

JNO.  M.  GEARIN, 

Attorneys  for  Defendant-Appellant  Union  Trust  Com- 
pany of  New  York,  individually  and  as  Trustee. 
(Endorsed)    Filed  October  18,  1913,  A.  M.  Can- 
non, Clerk  U.  S.  District  Court. 
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And  thereafter,  on  December  18,  1913,  there  was 
duly  filed  an  order  extending  time  to  prepare,  etc.,  rec- 
ord of  evidence  on  appeal,  in  words  and  figures  as  fol- 
lows, to-wit: 

(TITLE) 

Now  at  this  time,  December  18th,  1913,  upon  mo- 
tion of  counsel  for  Oregon  &  California  Railroad  Com- 
pany, Southern  Pacific  Company,  Stephen  T.  Gage, 
individually  and  as  trustee,  and  Union  Trust  Com- 
pany, individually  and  as  trustee,  defendants  above 
named,  for  an  order  of  this  court  extending  and  en- 
larging the  time  for  the  said  defendants  and  each  of 
them,  to  prepare,  serve  and  lodge  in  the  office  of  the 
Clerk  of  the  above  entitled  court,  their  and  each  of  their 
proposed  statement  and  record  of  the  evidence  on  appeal 
in  the  above  entitled  cause ;  and  it  appearing  to  the  court 
that  good  cause  is  shown  and  exists  for  said  order  and 
that  the  said  defendants  and  each  of  them,  as  well  as 
each  and  all  of  the  cross-complainants  and  interveners 
in  the  above  entitled  cause  are  entitled  to  such  order. 

IT  IS  ORDERED  that  the  time  for  the  said  de- 
fendants and  each  of  them,  and  for  the  cross-complain- 
ants and  each  of  them,  and  for  the  interveners  and  each 
of  them,  in  the  above  entitled  cause,  to  prepare,  serve 
and  lodge  their  and  each  of  their  said  proposed  state- 
ment, record  and  record  of  the  evidence,  on  appeal  in 
the  above  entitled  cause  be  and  the  same  hereby  is  ex- 
tended and  enlarged  to  and  inclusive  of  the  28th  day  of 
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February  A.  D.  1914. 

CHAS.  E.  WOLVERTON, 

District  Judge. 

DISTRICT  OF  OREGON,) 

)  ss. 
County  of  Multnomah         ) 

Due  service  of  notice  of  application  for  the  within 
order  is  hereby  accepted  in  Multnomah  County,  Oregon, 
this  18th  day  of  December,  1913,  by  receiving  a  c^'opy 
thereof,  duly  certified  to  as  such  by  Wm.  D.  Fenton  of 
Attorney  for  Defendants. 

B.  D.  TOWNSEND, 

Attorney  for  Complainant  and  Assistant  to  the  Attor- 
ney-General of  the  United  States. 

(Endorsed)  Filed  December  18,  1913,  A.  M.  Can- 
non, Clerk  U.  S.  District  Court. 

(Endorsed)  Filed  December  27,  1913,  F.  D.  Monck- 
ton,  Clerk. 
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And  thereafter,  on  December  18,  1913,  there  was 
duly  filed  an  order  extending  time  to  file  record  on  ap- 
peal, in  words  and  figures  as  follows,  to-wit : 

(TITLE) 

Now  at  this  time,  December  18th,  1913,  upon  motion 
of  counsel  for  Oregon  and  California  Railroad  Com- 
pany, Southern  Pacific  Company,  Stephen  T.  Gage, 
individually  and  as  trustee,  and  Union  Trust  Company, 
individually  and  as  trustee,  defendants  above  named, 
and  of  counsel  for  the  said  defendants-cross  complain- 
ants and  interveners  above  named,  and  of  all  other  cross- 
complainants  and  interveners  who  are  parties  to  the 
appeal  taken  herein  on  the  29th  day  of  August,  1913, 
APPELLANTS  in  the  above  entitled  cause,  for  an 
order  of  this  court  enlarging  and  extending  the  time  for 
the  said  appellants  and  each  of  them  to  file  the  record 
on  appeal  in  the  above  entitled  cause  with  the  Clerk  of 
the  LTnited  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  to  docket  said  cause  therein;  and  it 
appearing  to  the  undersigned  Judge  of  the  United 
States  District  Court  for  the  District  of  Oregon,  who 
signed  the  citation  on  said  appeal,  that  good  cause  is 
shown  and  exists  for  said  order: 

IT  IS  ORDERED  that  the  time  for  the  said  ap- 
pellants, to-wit,  the  said  defendants,  the  said  defend- 
ants-cross complainants  and  said  interveners,  and  for 
all  parties  who  have  heretofore  taken  an  appeal  in  the 
above  entitled  cause,  and  that  the  time  of  each  of  said 
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appellants  to  file  the  record  on  appeal  in  said  cause  with 
the  Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  to  docket  the  case  with  said 
clerk,  be,  and  the  same  is  hereby  enlarged  and  extended 
up  to  and  including  the  28th  day  of  February  A.  D. 
1914. 

CHAS.  E.  WOLVERTON, 

United  States  District  Judge. 

(Endorsed)  Duplicate  filed  December  18,  1913,  A. 
M.  Cannon,  Clerk  U.  S.  District  Court,  by  G.  H.  Marsh, 
Deputy. 

(Endorsed)  Filed  December  27, 1913,  F.  D.  Monck- 
ton.  Clerk. 
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And  thereafter,  on  February  23,  1914,  there  was 
duly  filed  an  order  extending  time  to  prepare,  etc.,  rec- 
ord of  evidence  on  appeal,  in  words  and  figures  as  fol- 
lows, to-wit: 

(TITLE) 

Now  at  this  time,  Februaiy  23rd,  1914,  upon  mo- 
tion of  counsel  for  Oregon  &  California  Railroad  Com- 
pany, Southern  Pacific  Company,  Stephen  T.  Gage, 
individually  and  as  trustee,  and  Union  Trust  Company, 
individually  and  as  trustee,  defendants  above  named, 
for  an  order  of  this  com't  extending  and  enlarging  the 
time  for  the  said  defendants  and  each  of  them,  to  pre- 
pare, serve  and  lodge  in  the  office  of  the  Clerk  of  the 
above  entitled  court,  their  and  each  of  their  proposed 
statement  and  record  of  the  evidence  on  appeal  in  the 
above  entitled  cause;  and  it  appearing  to  the  court  that 
good  cause  is  shown  and  exists  for  said  order  and  that 
the  said  defendants  and  each  of  them,  as  well  as  each  and 
all  of  the  cross-complainants  and  interveners  in  the 
above  entitled  cause  are  entitled  to  such  order. 

IT  IS  ORDERED  that  the  time  for  the  said  de- 
fendants and  each  of  them,  and  for  the  cross-complain- 
ants and  each  of  them,  and  for  the  interveners  and  each 
of  them,  in  the  above  entitled  cause,  to  prepare,  serve 
and  lodge  their  and  each  of  their  said  proposed  state- 
ment, record,  and  record  of  the  evidence,  on  appeal  in 
the  above  entitled  cause,  be  and  the  same  hereby  is 
extended  and  enlarged  to  and  inclusive  of  the  31st  day 
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of  March,  A.  D.  1914. 

CHAS.  E.  WOLVERTON, 

District  Judge. 

(Endorsed)  Filed  February  23,  1914,  A.  M.  Can- 
non, Clerk  U.  S.  District  Court. 
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DISTRICT  OF  OREGON,) 

)ss. 
County  of  Multnomah.         ) 

Due  service  of  the  within  order  and  notice  of  appli- 
cation therefor  is  hereby  accepted  in  said  County,  Ore- 
gon, this  23d  day  of  February,  1914,  by  receiving  a  copy 
thereof,  duly  certified  to  as  such  by  Wm.  D.  Fenton 
of  Attorneys  for  Defendants  named. 

B.  D.  TOWNSEND, 

Assistant  to  the  Attorney  General  and  Attorney  for 

Plaintiff. 

(Endorsed)  Filed  December  18,  1913,  A.  M.  Can- 
non, Clerk  U.  S.  District  Court. 
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And  thereafter,  on  February  23,  1914,  there  was 
duly  filed  an  order  extending  time  to  file  record  on  ap- 
peal, in  words  and  figures  as  follows,  to-wit : 

(TITLE) 

NOW  at  this  time,  February  23rd,  1914,  upon  mo- 
tion of  counsel  for  Oregon  and  California  Railroad 
Company,  Southern  Pacific  Company,  Stephen  T. 
Gage,  individually  and  as  trustee,  and  Union  Trust  Com- 
pany, individually  and  as  trustee,  defendants  above 
named,  and  of  counsel  for  the  said  defendants-cross 
complainants  and  interveners  above  named,  and  all  oth- 
er cross  complainants  and  interveners  who  are  parties 
to  the  appeal  taken  herein  on  the  29th  day  of  August, 
1913,  APPELLANTS  in  the  above  entitled  cause,  for 
an  order  of  this  Court  enlarging  and  extending  the  time 
for  the  said  Appellants  and  each  of  them,  to  file  the 
record  on  appeal  in  the  above  entitled  cause  with  the 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  to  docket  said  cause  therein ; 
and  it  appearing  to  the  undersigned  Judge  of  the  Unit- 
ed States  District  Court  for  the  District  of  Oregon, 
who  signed  the  citation  on  said  appeal,  that  good  cause 
is  shown  and  exists  for  said  order. 

IT  IS  ORDERED,  that  the  time  for  the  said  Ap- 
pellants, to-wit,  the  said  defendants,  the  said  defend- 
ants-cross complainants  and  said  interveners,  and  for  all 
parties  who  have  heretofore  taken  an  appeal  in  the  above 
entitled  cause,  and  that  the  time  for  each  of  said  Ap- 
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pellants  to  file  the  record  on  appeal  in  said  cause  with 
the  Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  and  to  docket  the  case  with 
said  Clerk  be,  and  the  same  is,  hereby  enlarged  and 
extended  up  to  and  including  the  31st  day  of  March, 
A.  D.  1914. 

(Signed)     CHAS.  E.  WOLVERTON, 

United  States  District  Judge. 

(Endorsed)  Filed  February  23,  1914,  A.  M.  Can- 
non, Clerk  U.  S.  District  Court. 

(Endorsed)     Filed ,  F.  D. 

Monckton,  Clerk. 
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And  thereafter,  on  March  14,  1914,  there  was  duly 
filed  in  this  cause  a  stipulation  entered  into  between  com- 
plainant and  defendants,  defendants-cross-complainants, 
and  defendants-interveners,  in  words  and  figures  as  fol- 
lows, to- wit: 

(TITLE) 

IT  IS  HEREBY  STIPULATED  by  and  be- 
tween the  United  States  of  America,  complainant  above 
named,  and  the  Oregon  &  California  Railroad  Com- 
pany, Southern  Pacific  Company,  Stephen  T.  Gage, 
individually  and  as  trustee,  and  Union  Trust  Company, 
individually  and  as  trustee,  defendants,  all  of  the  de- 
fendants-cross-complainants herein,  and  all  of  the  inter- 
veners herein,  by  their  respective  attorneys,  subscribers 
hereto,  as  follows,  to- wit : 

I. 

The  cross  appeal  of  the  defendants-cross-complain- 
ants and  interveners  herein  taken  in  the  above  entitled 
suit  on  November  11,  1913,  shall  be  tried,  heard  and  de- 
termined at  the  same  time  and  upon  the  same  record  as 
in  and  upon  the  appeal  of  the  defendants  Oregon  & 
California  Railroad  Company,  Southern  Pacific  Com- 
pany, Stephen  T.  Gage,  individually  and  as  trustee,  and 
Union  Trust  Company,  individually  and  as  trustee ;  and 
said  cross  appeal  shall  be  so  heard,  tried  and  determined 
upon  said  record,  including  any  properly  constituted 
printed  record  of  the  said  defendants-cross-complain- 
ants and  interveners  which  may  properly  constitute  the 
appeal  papers  on  their  appeal, 
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11. 

WHEREAS,  the  proceedings  with  reference  to  all 
of  said  defendants-cross-complainants  are  identical,  and 
consist  of  (1)  the  bill  of  complaint  filed  by  and  on  be- 
half of  the  United  States;  (2)  the  several  answers  filed 
by  and  on  behalf  of  the  defendants  Oregon  &  Califor- 
nia Railroad  Company,  Southern  Pacific  Company,  Ste- 
phen T.  Gage,  individually  and  as  trustee,  and  Union 
Trust  Company,  individually  and  as  trustee;  (3)  the 
several  cross-complaints  and  answers  filed  by  said 
defendants-cross-complainants ;  ( 4 )  the  several  motions 
to  dismiss  said  cross-complaints  filed  by  the  United 
States;  (5)  the  several  demurrers  to  said  cross-com- 
plaints and  motions  todismiss  said  cross-complaints 
filed  and  interposed  by  the  defendants  Oregon  &  Cali- 
fornia Railroad  Company,  Southern  Pacific  Company 
and  Stephen  T.  Gage;  (6)  the  several  demurrers  to  said 
cross-complaints  and  motions  to  dismiss  said  cross-com- 
plaints filed  and  interposed  by  the  defendant  Union 
Trust  Company;  (7)  the  several  orders  of  the  Court 
sustaining  the  motions  to  dismiss  and  demurrers  inter- 
posed as  to  said  cross-complaints  by  the  United  States 
and  said  defendants  as  aforesaid;  (8)  the  judgment  and 
decree  of  the  Court  dismissing  said  several  cross-com- 
plaints; (9)  the  several  orders  taxing  and  allowing  costs 
against  said  defendants-cross-complainants  respectively, 
in  favor  of  the  United  States  and  in  favor  of  said  several 
defendants  who  interposed  demurrers  to,  and  motions 
to  dismiss  said  cross-complaints  as  aforesaid;  (10)  the 
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several  appeal  papers  filed  by  and  on  behalf  of  said  cross- 
complainants,  consisting  of  petition  for  appeal,  order 
allowing  appeal,  citation,  bond  on  appeal,  assignment 
of  errors,  and  all  other  papers  pertaining  to  said  appeal ; 
and 

WHEREAS,  the  general  proceedings  as  to  all  of 
the  interveners  in  said  cause  are  likewise  identical,  and 
are  also  identical  with  the  general  proceedings  as  to  said 
cross-complaints,  with  the  exception  that  bills  in  inter- 
vention were  filed  instead  of  cross-complaints,  and  the 
allegations  of  said  cross-complaints  differ  in  some  mat- 
ters from  the  allegations  of  said  bills  in  intervention; 
and 

WHEREAS,  all  of  said  cross-complaints  are  ident- 
ical in  substance,  differing  only  as  to  parties,  description 
of  land,  dates  and  other  matters  of  description;  and  all 
of  said  bills  in  intervention  are  likewise  identical  in  sub- 
stance; and 

WHEREAS,  because  of  the  premises,  the  decision 
of  any  Appellate  Court  as  to  any  one  of  said  defendants- 
cross-complainants  must  necessarily  be  controlling  as  to 
all  of  said  defendants-cross-complainants;  and  likewise, 
the  decision  of  any  Appellate  Court  as  to  any  one  of  the 
interveners  must  necessarily  be  controlling  as  to  all  of 
said  interveners ;  and 

WHEREAS,  because  of  the  premises,  it  is  unneces- 
sary to  include  in  the  printed  record  upon  the  pending 
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appeal  or  any  future  appeal  in  said  cause  the  documents 
and  proceedings  pertaining  to  more  than  one  of  said 
cross-complaints  or  to  more  than  one  of  said  bills  in 
intervention ; 

NOW,  THEREFORE,  because  of  the  premises, 
and  to  the  end  that  the  record  in  this  cause  may  not  be 
unnecessarily  encumbered,  and  that  the  expenses  of  the 
appellate  proceedings  may  not  be  unnecessarily  in- 
creased, IT  IS  HEREBY  STIPULATED  by  and 
between  the  complainant,  the  United  States,  the  defend- 
ants Oregon  and  California  Railroad  Company,  South- 
ern Pacific  Company,  Stephen  T.  Gage,  individually 
and  as  trustee,  and  the  Union  Trust  Company,  individ- 
ually and  as  trustee,  each  and  all  of  said  defendants- 
cross-oomplainants,  and  each  and  all  of  said  interveners, 
as  follows,  to-wit: 

There  shall  be  printed  in  the  record  upon  the  pend- 
ing appeal  or  any  future  appeal  in  said  cause  the  papers 
and  proceedings,  including  those  hereinbefore  men- 
tioned, pertaining  to  the  cross-complaint  of  John  L. 
Snyder  and  others;  and  it  shall  not  be  necessary  to  in- 
clude in  said  printed  record  any  of  the  papers  or  pro- 
ceedings pertaining  to  any  of  the  other  of  said  defend- 
ants-cross-complainants;  and  the  decision  of  any  Ap- 
pellate Court  as  to  said  cross-complaint  of  said  John  L. 
Snyder  and  others,  and  said  defendants-cross-complain- 
ants, shall  be  controlling  as  to  all  of  said  cross-com- 
plaints, and  said  defendants-cross-complainants,  in  this 
cause. 
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There  shall  be  printed  in  the  record  upon  the  pend- 
ing appeal  or  any  future  appeal  in  said  cause  the  papers 
and  proceedings,  including  those  hereinbefore  men- 
tioned, pertaining  to  the  bill  in  intervention  of  B.  W. 
Nunally  and  others;  and  it  shall  not  be  necessary  to 
include  in  said  printed  record  any  of  the  papers  or  pro- 
ceedings pertaining  to  any  of  the  other  of  said  inter- 
veners; and  the  decision  of  any  Appellate  Court  as  to 
said  bill  in  intervention  of  said  B.  W.  Nunally  and  oth- 
ers, and  said  interveners,  shall  be  controlling  as  to  all 
of  said  bills  in  intervention,  and  said  interveners,  in  this 
cause. 


III. 


The  rights  of  all  of  said  cross-complainants  and  of 
all  of  said  interveners  shall  be  heard,  determined  and  dis- 
posed of,  upon  said  pending  appeal,  or  any  future  ap- 
peal in  said  cause,  in  the  same  manner,  and  with  the 
same  effect,  as  though  the  papers  pertaining  to  all  of 
said  cross-complaints  and  bills  in  intervention  were  in- 
cluded in  the  printed  record  in  said  cause.  The  decision 
upon  the  pending  appeal  or  any  future  appeal  as  to  the 
defendants-cross-complainants  John  L.  Snyder  and  oth- 
ers shall  be  controlling  as  to  al]  other  defendants-cross- 
complainants  in  this  cause;  and  likewise,  the  decision 
upon  the  pending  appeal  or  an}^  future  appeal  as  to  the 
interveners  B.  W.  Nunally  and  others  shall  be  control- 
ling as  to  all  of  the  other  interveners  in  this  cause. 
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IV. 

So  far  as  may  be  convenient,  the  appeal  papers  of 
the  said  defendants-cross-complainants  and  of  the  said 
interveners  shall  be  printed  together  and  in  a  separate 
volume,  but  the  said  entire  record  shall  be  numbered 
Volume  I,  II,  etc.,  to  and  including  the  last  volume 
consecutively,  but  the  entire  record  printed  on  the  ap- 
peal, as  well  as  upon  said  cross-appeal  may  be  conisd- 
ered  by  the  court  in  the  determination  of  all  questions 
involved  in  said  cause  on  appeal,  whether  said  questions 
are  raised  upon  the  appeal  of  the  defendants  Oregon  & 
California  Railroad  Company,  Southern  Pacific  Com- 
pany, Stephen  T.  Gage,  individually  and  as  trustee,  the 
Union  Trust  Company,  individually  and  as  trustee,  or 
upon  the  cross-appeal  of  John  L.  Snyder  and  others, 
defendants-cross-complainants,  or  B.  W.  Nunallv  and 
others,  interveners. 

V. 

The  process  in  this  cause  was  duly  issued  and  served 
by  the  United  States  upon  the  defendants  Oregon  & 
California  Railroad  Company,  Southern  Pacific  Com- 
pany, Stephen  T.  Gage,  individually  and  as  trustee,  and 
Union  Trust  Company,  individually  and  as  trustee,  as 
well  as  upon  cross-complainants  who  were  named  as 
defendants  in  the  bill  of  complaint ;  and  the  interveners 
and  cross-complainants  duly  served  upon  complainant 
and  upon  the  defendants  Oregon  &  California  Railroad 
Company,    Southern    Pacific    Company,    Stephen    T. 
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Gage,  individually  and  as  trustee,  and  Union  Trust 
Company,  individually  and  as  trustee,  copies  of  their 
said  bills  in  intervention  and  cross-complaints;  and 
thereafter  the  said  complainant  duly  filed  its  several 
motions  to  dismiss  said  cross-complaints  and  said  bills 
in  intervention,  and  the  said  defendants  duly  filed  their 
said  several  demurrers  to  each  of  said  cross-complaints 
and  said  bills  in  intervention. 


VI. 


The  foregoing  stipulation  is  not  intended  to  pre- 
scribe the  contents  of  the  printed  record  of  the  pro- 
ceedings v^ith  reference  to  the  pending  appeal  or  any 
future  appeal  in  this  cause  prosecuted  by  the  defendants 
Oregon  &  California  Railroad  Company,  Southern  Pa- 
cific Company,  Stephen  T.  Gage,  individually  and  as 
trustee,  and  Union  Trust  Company,  individually  and  as 
trustee,  or  either  or  any  of  them,  either  jointly  with  said 
defendants-cross-complainants  and  said  interveners,  or 
otherwise.  The  appeal  by  all  of  said  parties  is  described 
herein  as  the  main  appeal,  to  distinguish  the  same  from 
the  separate  appeal  or  appeals  prosecuted  by  the  cross- 
complainants  and  interveners,  the  latter  being  described 
herein  as  the  cross  appeal  or  cross  appeals. 

VII. 

Any  part  of  said  record  so  to  be  printed  on  the  main 
appeal  or  upon  the  cross-appeal  may  be  considered  by 
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the  court,  whether  the  same  is  printed  as  a  part  of  the 
record  on  the  main  appeal  or  as  part  of  the  record  on 
the  cross  appeal.  All  questions  raised  by  any  joint  As- 
signment of  Error  filed  in  the  main  appeal  by  the  cross- 
complainants  and  the  interveners  therein  shall  be  con- 
sidered with  and  have  like  effect  as  though  made  and 
filed  separately  by  each  of  the  cross-complainants  and 
interveners  joining  therein.  In  the  separate  or  cross- 
appeal  of  the  cross-complainants  and  interveners  from 
the  several  orders  of  dismissal  and  from  the  judgment 
and  decree  entered  herein,  any  questions  raised  by  any 
joint  Assignment  of  Error  now  filed  herein  by  said 
cross-complainants  and  interveners,  or  either  of  them, 
shall  be  considered  with  and  have  like  effect  as  though 
made  and  filed  separately  by  each  of  the  parties  joining 
therein. 

VIII. 

In  addition  to  the  printed  record  and  Statement  of 
the  Evidence  with  such  exhibits  or  parts  of  exhibits  as 
might  be  included  therein,  the  original  report,  consist- 
ing of  ten  typewritten  volumes  of  the  evidence  taken  in 
said  cause  by  the  Special  Examiner  herein,  together 
with  the  original  exhibits  referred  to  therein,  inchiding 
those  described  in  the  printed  record  containing  the 
Statement  of  the  Evidence,  shall  be  certified  to  the  ap- 
pellate courts  to  be  used  in  the  trial  of  said  cause  in  said 
courts  in  the  event  of  an  allegation  by  either  party  of 
an  omission  or  error,  subject  to  such  objections  as  to 
the  competency,  relevancy  or  materiality  of  any  part  of 
said  testimony  and  said  exhibits,  as  may  have  been  taken 
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and  duly  reserved  in  the  record,  by  the  parties  or  either 
of  them,  and  such  reports  and  exhibits  may  be  used  by 
the  parties  for  reference  for  the  purpose  of  correcting 
any  errors  or  omissions,  as  may  appear  to  the  Court,  and 
for  such  direct  use  in  the  appellate  courts  as  may  be  con- 
templated by  the  Equity  Rules  of  the  Supreme  Court  of 
the  United  States,  and  as  provided  by  the  Act  of  Febru- 
ary 13,  1911,  United  States  Compiled  Statutes  Supple- 
ment 1911,  page  275,  and  as  contemplated  by  Rule  14, 
Subdivision  4,  of  the  United  States  Circuit  Court  of 
Appeals.  In  either  the  Circuit  Court  of  Appeals  or  in 
the  Supreme  Court  of  the  United  States,  the  appellants 
will,  upon  notice  or  request  from  the  respondent,  cause 
to  be  printed  and  included  in  the  printed  record  any 
exhibits  or  parts  of  exhibits,  or  any  part  of  the  oral  tes- 
timony, which  may  have  been  omitted  from  the  printed 
record  as  prepared  by  the  appellants,  and  the  appel- 
lants may,  after  notice  to  complainant,  print  in  the  ap- 
pellate courts,  or  either  of  them,  any  part  of  said  orig- 
inal testimony  which  may  have  been  omitted  from  the 
printed  record,  or  any  part  of  either  of  said  original 
exhibits  so  omitted,  and  when  so  printed  the  same  shall 
be  considered  and  deemed  to  be  a  part  of  the  printed 
record  in  said  cause.  Upon  the  final  determination  of 
this  cause  upon  appeal  in  the  Circuit  Court  of  Appeals, 
or  in  the  Supreme  Court  of  the  United  States,  if  the 
case  shall  reach  that  court,  the  original  exhibits  and 
testimony  so  to  be  certified  up,  shall  be  returned  to  the 
Clerk  of  the  District  Court  of  the  United  States  for  the 
District  of  Oregon  as  a  part  of  theoriginal  files  in  said 
cause. 
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IX. 

It  is  further  stipulated  that  an  order  of  this  court 
may  be  made  in  accordance  with  this  stipulation. 

The  object  of  this  stipulation  is  to  save  the  parties 
costs  and  expenses  and  to  permit  and  authorize  the  hear- 
ing, trial,  and  determination  of  said  appeals  on  one  rec- 
ord and  at  the  same  time. 

Dated  March  4th,  1914. 

JAS.  C.  McREYNOLDS, 

Attorney  General  of  the  United  States. 

E.J.  JUSTICE, 

B.  D.  TOWNSEND, 

F.  C.  RABB, 

Special  Assistant  to  the  Attorney  General, 

Attorneys  for  Complainant. 
WM.  D.  FENTON, 
P.  F.  DUNNE, 
WM.  F.  HERRIN, 
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Attorneys  for  Defendants  Ore- 
gon &  California  Railroad 
Company,  Stephen  T.  Gage, 
Company,  Southern  Pacific 
individuallly  and  as  trustee. 

DOLPH,  MALLORY, 

SIMON  &  GEARIN, 

JOHN  M.  GEARIN, 

Attorneys  for  Union  Trust  Com- 
pany, individually  and  as 
trustee. 

A.  W.  LAFFERTY, 

Attorney  for  Defendants-Cross- 
Complainants  John  L.  Sny- 
der et  al.,  and  for  all  defend- 
ants-cross-complainants here- 
in. 

JNO.  MILLS  DAY, 
LEWIS  C.  GARRIGUS, 

Of  Attorneys  for  B.  W.  Nunally 
et  al..  Interveners,  and  all 
other  interveners  herein. 

(Endorsed)   Filed   March    14,   1914,  A.  M.   Cannon, 
Clerk  U.  S.  District  Court. 
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And  thereafter,  on  March  14,  1914,  there  was  duly 
filed  in  said  cause  an  order  upon  the  stipulation  herein 
last  before  set  out,  in  words  and  figures  as  follows, 
to-wit: 

[TITLE] 

Now  on  this  day,  this  cause  came  on  for  hearing 
upon  stipulation  of  parties,  as  to  printing  of  record 
on  appeal  and  certifying  up  of  original  testimony  and 
exhibits,  and  it  appearing  to  the  Court  that  the  parties 
have  made  and  filed  a  written  stipulation,  among  other 
things,  to  that  effect, 

IT  IS,  THEREFORE,  ORDERED:  that  the 
record  on  appeal  be  printed  as  provided  by  said  stip- 
ulation, and  that  in  addition  to  the  printed  record  and 
Statement  of  the  Evidence,  with  such  exhibits  or  parts 
of  exhibits  as  might  be  included  therein, — the  original 
report  consisting  of  ten  teypwritten  volumes  bf  the 
evidence  taken  in  said  cause  by  the  said  Examiner 
herein,  together  with  the  original  exhibits  referred  to 
therein,  including  those  described  in  the  printed  record 
containing  the  Statement  of  the  Evidence,  be  certified 
to  the  Appellate  Courts  to  be  used  in  the  trial  of  said 
cause  in  said  Courts  in  the  event  of  an  allegation  of  either 
party  of  an  omission  or  error,  and  for  such  other  pur- 
poses as  provided  by  said  stipulation,  subject  to  such 
objections  as  to  the  competency,  relevancy  or  material- 
ity of  any  part  of  said  testimony  and  said  exhibits  as 
may  have  been  taken  and  duly  observed  in  the  record 
by  the  parties,  or  either  of  them,  and  that  such  report 
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and  exhibits  maj^  be  used  by  the  parties  for  reference 
for  the  purpose  of  connecting  any  errors  or  omissions  as 
may  appear  to  the  Court,  and  for  such  direct  use  in  the 
Appellate  Courts  as  may  be  contemplated  by  the  Equity 
rules  of  the  Supreme  Court  of  the  United  States,  and  as 
provided  bj^  the  act  of  February  13,  1911,  United  States 
Compiled  Statutes,  Supplements  1911,  page  275,  and 
as  contemjjlated  by  Rule  14,  Subdivision  4,  of  the  United 
States  Circuit  Court  of  Appeals. 

(Sd)  CHAS.  E.  WOLVERTON, 

Judge. 

Dated,  March  14th,  1914. 

(Endorsed)    Filed   March   14,    1914,   A.   M.   Cannon, 
Clerk  U.  S.  District  Court. 
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And  afterwards,  to  wit,  on  Wednesday,  the  25th  day 
of  March,  1914,  the  same  being  the  21st  Judicial  day 
of  the  regular  March  term  of  said  Court;  present:  the 
Honorable  Chas.  E.  Wolverton,  United  States  District 
Judge,  presiding,  the  following  proceedings  were  had  in 
said  cause,  to-wit: 

No.  3340 

ORDER  ENLARGING  TIME  TO  FILE  TRAN- 
SCRIPT. 

IN  THE  UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS  FOR  THE  NINTH  CIRCUIT 

OREGON  AND  CALIFORNIA  RAIL- 
ROAD COMPANY,  SOUTHERN 
PACIFIC  COMPANY,  STEPHEN 
T.  GAGE,  individually  and  as  trustee, 
and  UNION  TRUST  COMPANY, 
individually  and  as  trustee. 

Defendants, 
JOHN  L.  SNYDER  and  others, 

Defendants-Cross-Complainants, 
WILLIAM  L.  SLAUGHTER  and  oth- 
ers, 

Interveners, 

APPELLANTS, 

vs. 

UNITED  STATES  OF  AMERICA, 

APPELLEE. 

NOW  at  this  time,  March  25th,  1914,  upon  motion 
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of  counsel  for  Oregon  and  California  Railroad  Com- 
pany, Southern  Pacific  Company,  Stephen  T.  Gage, 
individually  and  as  trustee,  and  Union  Trust  Company, 
individually  and  as  trustee,  defendants  above  named, 
and  of  counsel  for  the  said  defendants-cross-complain- 
ants and  interveners  above  named,  and  all  other  cross 
complainants  and  interveners  who  are  parties  to  the 
appeal  taken  herein  on  the  29th  day  of  August,  1913, 
APPELLANTS  in  the  above  entitled  cause,  for  an 
order  of  this  Court  enlarging  and  extending  the  time 
for  the  said  Apj^ellants  and  each  of  them,  to  file  the 
record  on  appeal  in  the  above  entitled  cause  with  the 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  to  docket  said  cause  therein; 
and  it  appearing  to  the  undersigned  Judge  of  the  United 
States  District  Court  for  the  District  of  Oregon,  who 
signed  the  citation  on  said  appeal,  that  good  cause  is 
shown  and  exists  for  said  order, — 

IT  IS  ORDERED,  that  the  time  for  the  said  Ap- 
pellants, to-wit,  the  said  defendants,  the  said  defendants- 
cross-complainants  and  said  interveners,  and  for  all  par- 
ties who  have  heretofore  taken  an  appeal  in  the  above 
entitled  cause,  and  that  the  time  for  each  of  said  Appel- 
lants to  file  the  record  on  appeal  in  said  cause  with  the 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  and  to  docket  the  case  with  said 
Clerk  be,  and  the  same  is,  hereby  enlarged  and  extended 
up  to  and  including  the  fourth  day  of  April,  A.  D.  1914. 
CHAS.  E.  WOLVERTON, 

United  States  District  Judge. 
Attest:    A.  M.  Cannon,  Clerk., 

(SEAL) 
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DISTRICT  OF  OREGON  ) 

)  ss. 
COUNTY  OF  MULTNOMAH     ) 

Due  service  of  the  within  order  and  notice  of  appli- 
cation therefor  is  hereby  accepted  in  said  County,  Ore- 
gon, this  25th  day  of  March,  1914,  by  receiving  a  copy 
thereof,  duly  certified  to  as  such  by  Wm.  D.  Fenton  of 
Attorneys  for  Defendants-Appellants. 

FRED  C.  RABB, 

Attorney  for  Plaintiff. 

(Endorsed)    Filed  March  28,  1914, 

Frank  D.  Monckton,  Clerk. 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES,  FOR  THE  DISTRICT  OF  ORE- 
GON. 

UNITED  STATES  OF  AMERICA, 

Complainant  and  Appellee, 

vs. 

OREGON  &  CALIFORNIA  RAIL- 
ROAD COMPANY,  SOUTH- 
ERN PACIFIC  COMPANY, 
STEPHEN  T.  GAGE,  individual- 
ly and  as  trustee,  and  UNION 
TRUST  COMPANY,  individually 
and  as  trustee. 

Defendants. 

JOHN  L.  SNYDER  and  others, 

Defendants-Cross-Complainants, 

WILLIAM  F.  SLAUGHTER  and 

others, 
»  Interveners, 

*  Appellees. 

CERTIFICATE  OF  THE  CLERK  UNITED 
STATES  DISTRICT  COURT  TO  THE 
TRANSCRIPT  OF  RECORD,  ETC. 
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United  States  of  America,        ) 

)ss. 
District  of  Oregon;  ) 

I,  A.  M.  Cannon,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Oregon,  do  hereby  certify 
that  the  foregoing  printed  pages  numbering  from  1  to 
8668,  inclusive,  are  a  full,  true,  correct  and  complete 
copy  of  so  much  of  the  record,  papers  and  other  proceed- 
ings in  the  above  entitled  suit  as  are,  according  to  the 
praecipe  of  appellants  and  the  stipulation  of  the  parties 
herein,  required  and  are  necessary  for  the  hearing  of  said 
cause  on  Appeal  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  as  the  originals  thereof 
appear  on  file  in  said  Court  at  the  City  of  Portland  in 
said  District;  that  the  same,  together  with  the  original 
report,  consisting  of  ten  typewritten  volumes  of  the  evi- 
dence taken  in  said  cause  by  the  Special  Examiner  there- 
in, together  with  the  original  exhibits  referred  to  therein, 
including  those  described  in  the  foregoing  printed  record 
and  which  are  transmitted  herewith  pursuant  to  stipula- 
tion of  the  parties  and  order  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  constitute  the 
Transcript  of  Record  on  appeal  herein  from  the  decree 
of  the  United  States  District  Court  for  the  District  of 
Oregon  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court  at 
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Portland,  Oregon,  this day  of , 

1914. 


Clerk  of  the  United  States  District  Court  for  the  Dis- 
trict of  Oregon. 

DISTRICT  OF  OREGON  ) 

)ss. 
COUNTY  OF  MULTNOMAH     ) 

Due  service  of  the  Statement  of  the  Evidence,  pre- 
pared by  appellants,  Oregon  and  California  Railroad 
Company,  Southern  Pacific  Company,  Stephen  T. 
Gage,  individually  and  as  trustee,  and  Union  Trust 
Company,  individually  and  as  trustee,  defendants,  to 
be  tendered  by  said  appellants  to  the  United  States 
District  Court  for  the  District  of  Oregon,  under  Rule 
75,  Rules  of  Practice  for  the  Courts  in  Equity  of  the 
United  States,  for  the  approval  of  said  Court,  is  hereby 
accepted  this  4th  day  of  March,  1914,  by  receiving  a 
copy  thereof,  with  notice  that  on  the  14th  day  of  March, 
1914,  said  appellants  will  apply  for  an  order  before  said 
court  approving  said  Statement  of  the  Evidence. 

J.  C.  McREYNOLDS, 

Attorney  General. 

E.  J.  JUSTICE, 
B.  D.  TOWNSEND 
and  F.  C.  RABB, 

Special  Assistants  to  the  Attorney  General. 
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A.  W.  LAFFERTY, 

LEWIS  C.  GARRIGUS, 

Of  Attorneys  for  Defendants-Cross-Com- 
plainants John  L.  Snyder  et  al.,  and  for 
all  defendants-cross-complainants  herein. 

LEWIS  C.  GARRIGUS, 

Of  Attorneys  for  B.  W.  Nmially  et  al.,  in- 
terveners, and  all  other  interveners  herein. 


TABLE  OF  CONTENTS 

Page 

Bond  on  Joint  Appeal 8419 

Order  approving  Bond  on  Joint  Appeal 8425 

Citation  on  Joint  Appeal 8425 

Petition  for  Separate  Appeal  of  defendants-cross- 
complainants  and  interveners 8428 

Order  granting  Petition  for  Separate  Appeal  of 
defendants-cross-complainants  and  interveners .  .  8469 

Assignment  of  Errors  on  Separate  Appeal  of  de- 
f  endants-cross-comj^lainants  and  interveners ....  8470 

Bond  on  Separate  Appeal  of  defendants-cross- 
complainants  and  interveners,  and  order  approv- 
ing    8583 

Citation  on  Separate  Appeal  of  defendants-cross- 
complainants  and  interveners 8611 

Order  enlarging  time  to  file  statement  of  evidence .  .  8625 
(6672] 


vs.  Th-e  United  States  8673 

Page 

Cost  Bill  filed  by  complainant 8627 

Cost  Bill  filed  by  defendants,  Oregon  and  Cali- 
fornia Railroad  Company,  Southern  Pacific 
Company  and    Stephen   T.   Gage,   individually 

and  as  trustee 8630 

Order  enlarging  time  to  file  statement  of  evidence .  8632 

Order  enlarging  time  to  file  record  on  appeal 8634 

Order  enlarging  time  to  file  record  on  appeal 8635 

Order  enlarging  time  to  file  statement  of  evidence .  8637 

Praecipe  of  defendants,  Oregon  and  California 
Railroad  Company,  Southern  Pacific  Company, 
Stephen  T.  Gage,  individually  and  as  trustee, 
and  Union  Trust  Company,  individually  and  as 
trustee   8639 

Order  enlarging  time  to  file  statement  of  evidence .  .  8644 

Order  enlarging  time  to  file  record  on  appeal 8646 

Order  enlarging  time  to  file  statement  of  the  evi- 
dence    8648 


8674  O.  ^  C.  R.  R.  Co.,  et  at. 

Page 

Order  enlarging  time  to  file  record  on  appeal 8650 

Stipulation  between  all  parties  as  to  preparation  of 
record,  etc.,  certifying  to  Circuit  Court  of  Ap- 
peals of  original  exhibits  and  transcript  of  evi- 
dence    8652 

Order  on  Stipulation 8663 

Order  enlarging  time  to  file  transcript 8665 

Certificate  of  Clerk  of  United  States  District 
Court 8669 


Index  for  the  entire  Transcript  wiU  be  found  in 
back  of  last  volume  together  with  Errata  sheet. 


Y 


No — 2' 


©niteb  States;  Circuit  Court 
of  ^peafe 

i5int!)  Circuit 


appeal  from  tfje  BiiStritt  Court  of  tfje  ^Hniteli 
gjtates;  for  tije  JBis^tritt  of  ©regon 

OREGON  &  CALIFORNIA  RAILROAD 
COMPANY,  A  CoEPORATioN,  et  cl.. 

Defendants  and  Appellants 

JOHN  L.  SNYDER,  ei  al., 

Cross-Complainants  and  Appellants 

WILLIAM  F.  SLAUGHTER,  et  al. 

Interveners  and  Appellants 

THE  UNITED  STATES  OF  AMERICA 

Appellee 

0 


TRANSCRIPT  OF  RECORD 

VOLUME  XVII 

PAGES  8675-8819 

APR  4-  1914 


FIL 


TITLE 

NAMES  AND  ADDRESSES  OF 
SOLICITORS  UPON  THIS  APPEAL 

For  Appellants 

OREGON  &  CALIFORNIA  R.  R.  CO.,  et  al. 

WM.  F.  HERRIN, 
P.  F.  DUNNE, 
J.  E.  FENTON, 

San  Francisco,  Cal. 
WM.  D.  FENTON, 

Portland,  Oregon. 
For  Appellant— UNION  TRUST  COMPANY, 
DOLPH,  MALLORY,  SIMON 
&  GEARIN, 

Portland,  Oregon. 
MILLER,  KING,  LANE  & 

TRAFFORD,  and 
JOHN  C.  SPOONER, 

New  York. 

For  AppeUants— JNO.  L.  SNYDER,  et  al.: 
A.  W.  LAFFERTY, 

Portland,  Oregon. 
For  Appellants— WM.  F.  SLAUGHTER,  et  al.: 
L.  C.  GARRIGUS, 
A.  W.  LAFFERTY, 
MOULTON  &  SCHWARTZ, 

Portland,  Oregon. 
DAY  &  BREWER, 

Seattle,  Wash. 

A.  C.  WOODCOCK, 

Eugene,  Oregon. 


For  Appellee: 


JAMES  C.  McREYNOLDS, 

Attorney  General. 

CLARENCE  L.  REAMES, 
U.  S.  Dist.  Attorney  for  Oregon. 

B.  D.  TOWNSEND, 
F.  C.  RABB, 

Snecial  Assistants  to  the 


No. 

Winittti  g>tateg  Circuit  Court 
of  Appeals; 

Mintl)  Circuit 

appeal  from  tfje  Btoict  Court  of  tfje  Winitth 
^tates(  for  tjje  ©is;trict  of  ©regon 

OREGON  &  CALIFORNIA  RAILROAD 
COMPANY,  A  Corporation,  et  al.. 

Defendants  and  Appellants 

JOHN  L.  SNYDER,  et  al, 

Cross-Complainants  and  Appellants 

WILLIAM  F.  SLAUGHTER,  et  al. 

Interveners  and  Appellants 

vs. 

THE  UNITED  STATES  OF  AMERICA 

Appellee 


TRANSCRIPT  OF  RECORD 

VOLUME  XVII 

PAGES  8675-8819 


INDEX  TO  VOLUME  I 

BILL  OF  COMPLAINT 

Pages  1-86  both  inclusive 


INDEX  TO  EXHIBITS 

VOLUME  I 

Exhibit.  Document.  Page. 

A      Articles  of  Incorporation  of  the  Oregon  and 

California  Railroad  Company,  89 

B  Conveyance,  East  Side  Company  to  Oregon 
and  California  Railroad  Company,  dated 
March  29,  1870,  93 

C  Convej^ance,  West  Side  Company  to  Oregon 
and  California  Railroad  Company,  dated 
October  6, 1880,  126 

D  Trust  Deed,  Oregon  and  California  Railroad 
Company  to  Villard  et  al.,  (securing  pre- 
ferred stockholders),  dated  June  2,  1881,       134 

E  Contract  between  Oregon  and  California 
Railroad  Company,  stockholders,  bond- 
holders. Southern  Pacific  Company  et  al., 
dated  March  28,  1887,  166 

F  Contract  of  lease,  Oregon  and  California 
Railroad  Companj?-  and  Southern  Pacific 
Company,  dated  July  1,  1887,  185 

]8675] 


8676  O.  ^  C.  R.  R.  Co.,  et  al. 

Volume  l"Gontinued 

Exhibit.  Document.  Page. 

G  Supplemental  contract  of  lease,  Oregon  and 
California  Railroad  Company  and  South- 
ern Pacific  Company,  dated  August  1, 1893     189 

H  ISIortgage  Deed,  Oregon  and  California 
Railroad  Company  to  Union  Trust  Com- 
pany, dated  July  1, 1887,  197 

I  Mortgage  Deed,  Oregon  and  California 
Railroad  Company  to  Villard  et  al.,  (secur- 
ing bond  issue) ,  dated  June  1,  1881,  224 

J       Schedule  of  sales  of  lands,  260 

K     Schedule  of  unsold  lands: 

East  Side  Grant,  273 

West  Side  Grant,  508 

L      Memorial  of  Legislature  of  Oregon  to  the 

President  and  Congress,  520 

M     Schedule  of  maps  of  survey  and  location,  522 

N  Schedule  of  construction  of  the  several  sec- 
tions of  the  railroad  and  telegraph  lines,  524 

O      Schedule  of  patents  issued,  527 

P      Schedule  of  suits  involving  certain  of  the 

unsold  lands,  mentioned  in  paragraph  XX,     529 


vs.  The  United  States  8077 

TABLE  OF  CONTENTS 

VOLUME  II 

Page 

Petition  in  Intervention  of  B.  W.  Xunnally  et  al.,      541 

Order  permitting  intervention  of  B.  W.  Nunnally 
et  al.,  639 

Cross  Complaint  of  John  L.  Snyder  et  al.,  640 

Demurrer  of  O.  &  C.  R.  R.  Co.  et  al.,  to  Bill  of 
Complaint,  677 

Demurrer  of  Union  Trust  Company  to  Cross-Bill 
of  Jno.  L.  Snyder  et  al.,  682 

Demurrer  of  O.  &  C.  R.  R.  Co.  et  al.,  to  petition  of 
B.  W.  Nunnally  et  al.,  685 

Demurrer  of  O.  &  C.  R.  R.  et  al.,  to  Cross-Com- 
plaint of  Jno.  L.  Snyder  et  al.,  688 

Order  Submitting  all  Demurrers,  693 

Order  Overruling  Demurrer  to  Bill  of  Complaint 
and  sustaining  Demurrers  to  Cross  Complaint 
and  Bills  of  Intervention,  694 


8678  O.  <%  C.  R.  R.  Co.,  et  al. 

Volume  2~Gontinued 

Page 
Opinion  on  Demurrers,  696 

Order  extending  time  for  defendants  to  answer,        856 

Order  allowing  amendment  to  answer  of  O.  &  C. 
R.  R.  Co.  et  al.,  to  Bill  of  Complaint,  857 

Order  allowing  second  amendment  to  answer  of  O. 
&  C.  R.  R.  Co.  et  al.,  to  Bill  of  Complaint,  858 

Joint  and  several  answer  of  defendants  O.  &  C. 
R.  R.,  Southern  Pacific  Company  and  Stephen 
T.  Gage,  859 

INDEX  TO  EXHIBITS 

To  Joint  and  Several  Answers  of  O.  &  C.  R.  R.,  South- 
em  Pacific  Company  and  Stephen  T.  Gage. 

Exhibit.  Document. 

A  Reference  to  Reports  of  Oregon  &  California 
Railroad  Company  to  Auditor  of  Railroad 
Accounts  of  the  Interior  Department,  922 

1  Agreement  between  the  Central  Pacific  Rail- 
road Company,  the  Pacific  Improvement 
Company  and  the  Southern  Pacific  Com- 
pany, dated  October  11,  1886,  949 


vs.  The  United  States  8679 

Volume  2"Continued 

Exhibit.  Document.  Page. 

2  Agreement  between  the  Southern  Pacific  Com- 

pany and  the  Central  Pacific  Railroad  Com- 
pany, dated  February  17,  1885,  957 

3  Agreement  between  the  Southern  Pacific  Com- 

pany and  the  Central  Pacific  Railroad  Com- 
pany, dated  January  1st,  1888,  968 

4  Schedule  of  Sales  of  Granted  Lands,  including 

those  fulfilled  by  conveyances,  and  those  yet 
outstanding  on  uncompleted  contracts,  971 

5  The  patented  lands  remaining  unsold  in  the 

East  Side  Grant,  as  of  date  April  30,  1911, 

in  total  as  to  counties,  987 

West  Side  Grant,  999 

6  Schedule  of  unpatented  lands  remaining  un- 

sold April  30,  1911,  described  by  govern- 
mental subdivision  tabulated  by  counties,      1002 

7  Statement  showing  right  of  way  through  un- 

sold East  Side  Grant  lands  required  for  Ore- 
gon and  California  Railroad,  1040 


8680  O.  <§  C.  R.  R.  Co.,  et  at. 

Volume  2"Gontinued 

Exhibit.  Document.  Page. 

8  Schedule  of  unsold  lands  of  the  East   Side 

Oregon  and  California  Railroad  Company 
Grant  which  are  under  reservation  from  sale 
on  account  of  timber,  iron,  coal  or  oil,  which 
they  are  known  or  supposed  to  contain  and 
which  substances  are  necessary  to  the  rail- 
road company  in  the  operation  and  mainte- 
nance of  its  railroad,  1045 

9  A  few  instances  of  deeds  made  by  the  Oregon 

and  California  Railroad  Co.,  and  expressly 
approved  by  the  Interior  Department  of  the 
United  States,  conveying  more  than  160 
acres  of  land-grant  Forest  Reserve  lands  to 
a  single  purchaser,  at  price  exceeding  $2.50 
per  acre,  1143 

10  A  few  instances  of  suits  brought  by  the  United 
States  against  the  Oregon  and  California 
Railroad  Co.,  in  the  U.  S.  Circuit  Court  for 
the  District  of  Oregon,  to  quiet  title  to  or 
cancel  patents  for  lands  of  the  said  Com- 
pany's East  Side  Land  Grant,  in  which  the 
pleadings  or  proofs  showed  sales  by  said 
Company  of  lands  in  suit  in  quantities  ex- 
ceeding 160  acres  to  single  purchasers  or  at 
prices  exceeding  $2.50  per  acre  without  ob- 
jection made  by  the  United  States  to  any 
such  sale  because  of  land  quantity  sold  to  one 
pui'chaser,  or  sale  price,  1149 


vs.  The  United  States  8681 

Volume  2"Gontinued 

Exliibit.  Document.  Page. 

11  Schedule  showing  the  amount  of  land  patented, 
compiled  by  years,  separately  stated,  and 
showing  the  Acts  of  Congress  which  are  re- 
cited in  such  patents,  1152 


8682  O.  ^  C.  B.  R.  Co.,  et  at. 

TABLE  OF  CONTENTS 

VOLUME  III 

Page 

Amended  Answer  of  Union  Trust  Company  of 

New  York    1165 

Replication  to  answer  of  O.  &  C.  R.  R.,  et  al.  .  .  .  1281 

Replication  to  answer  of  Union  Trust  Company  1282 

Order  appointing  special  Examiner 1283 

Order  enlarging  time  to  take  Testimony 1284 

Order  enlarging  time  to  take  Testimony 1285 

INIotion  to  dismiss  Petition  and  Bill  in  Interven- 
tion        1286 

Order  sustaining  IMotion  of  Complainant  to  dis- 
miss Bill  in  Intervention 1287 

Motion  to  dismiss  Cross  Complaint 1288 

Order  sustaining  Complainant's  Motion  to  dis- 
miss Cross  Complaint 1289 


vs.  The  United  States  8683 

Volume  3 — Continued 

Page 

Motion  of  Union  Trust  Company  to  dismiss  Bill 

in  Intervention 1290 

Order  sustaining  motion  of  Union  Trust  Com- 
pany to  dismiss  Bill  in  Intervention 1292 

Motion  of  O.  &  C.  R.  R.  Co.,  et  al,  to  dismiss 

Cross  Complaints  and  Bills  in  Intervention.  .  .      1293 

Order  sustaining  motion  of  O.  &  C.  R.  R.  Co.,  et 
al,  to  dismiss  Cross  Complaints  and  Bills  in 
Intervention   1295 

Decree 1296 

SCHEDULE  A 1305 

Schedule  describing  the  lands  granted  by  the 
Act  of  Congress  approved  July  25,  1866  (as 
amended)  and  by  the  Act  of  Congress  ap- 
proved May  4,  1870,  which  have  heretofore 
been  patented  to  the  defendant  Oregon  and 
California  Railroad  Company,  and  which,  at 
the  date  of  the  institution  of  this  suit,  were 
unsold  lands  still  held  and  claimed  by  the  de- 
fendant Oregon  and  California  Railroad 
Company,  being  the  lands  hereinbefore  re- 
ferred to  in  Subdivision  (a)  of  Paragraph 
IV  of  this  judgment  and  decree. 


8684  O.  4  C.  R.  R.  Co.,  et  al. 

Volume  3 — Continued 

Page 

Lands  Granted  by  Act  of  July  25,   1866    (as 
amended)  — 

Tillamook  County,  Oregon, 

South  of  Base  Line  and  West  of  Willam- 
ette Meridian 1306 

Washington  County,  Oregon. 

South  of  Base  Line  and  West  of  Wil- 
lamette Meridian 1307 

Multnomah  County,  Oregon. 

South  of  Base  Line  and  East  of  Wil- 
lamette Meridian 1309 

Yamhill  County,  Oregon. 

South  of  Base  Line  and  West  of  Wil- 
lamette Meridian 1310 

Clackamas  County,  Oregon. 
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lamette ^leridian    1457 
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Lands  Granted  hy  the  Act  of  May  Mh,  1870. 
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T.T      J-  ..      1536 

lamette  Meridian 
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South  of  Base  Line  and  West  of  Wil- 
lamette Meridian 1545 
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GOVERNMENT'S  EXHIBIT  100— A 4285 

Stockholders'  meeting  Oregon  Central  RR.   Co. 

(West  Side)   May  24,  1867 4286 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  May  25,  1867 4286 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Aug.  29,  1867 4288 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)    Sept.  14,  1867 4289 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Sept.  24,  1867 4290 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Sept.  25,  1867 4290 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Dec.  16, 1867 4301 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Feb.  13, 1868 4302 
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Directors'  meeting  Oregon  Central  RR.  Co.  (West 
Side)  Feb.  14,  1868  (spreading  the  Articles  of 
Incorporation  on  the  JNIinute  Books  of  the 
Company) 4304 

Designation  by  Incorporators  of  Jos.  Gaston  to 

open  stock  books  and  receive  subscriptions ....  4308 

Certificate  of  Election  of  first  Board  of  Directors 

dated  May  24,  1867 4310 

Oaths  of  Office  of  Directors 4311 


Agreement  of  date  Feb.  14, 1868  with  City  of  Port- 
land   431'? 


Ordinance  No.  468  Citj^  of  Portland.     Approved 

Feb.  6,  1868 4320 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Mar.  11,  1868 4329 

Agreement  March  5,   1868  between  Washington 

Co.  and  Oregon  Central  RR.  Co 4330 
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Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Apr.  18,  1868 4340 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Apr.  24, 1868 4341 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  May  15,  1868 4341 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  May  15,  1868 4342 

Ann.  Stklildrs.  meeting  Oregon  Central  RR  Co. 

(West  Side)  May  25,  1868 4343 


First  Annual  Report  of  Oregon  Central  RR  Co. 

of  date  May  25,  1868 4345 


Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  June  1,1868 4355 


Form  of  First  Mortgage  Bonds 4356 

4358 


Form  of  Mortgage  of  June  1, 1868 
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Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  June  27,  1868 4377 

Agreement  of  date  June  19,  1868  between  Yamhill 

Co.  and  Oregon  Central  RR.  Co.  (West  Side)  .4379 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Aug.  25,  1868 4392 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Oct.  31,  1868 4394 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Dec.  28, 1868 4398 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Mar.  10,  1869 4399 


Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Apr.  2, 1869 4400 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Apr.  20, 1869 4401 


vs.  The  United  States  8725 

Volume  9— Continued 

Page 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  May  25,  1869 4401 

Contract  with  S.  G.  Reed  of  date  Oct.  31,  1868 

^^scinded 4401 

Annual  Stockholders'  meeting  Oregon  Central  RR. 

Co.  (West  Side)  May  25,  1869 4403 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  July  5, 1869 44Q5 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Aug.  28,  1869 4405 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Nov.  18,  1869 440g 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Jan.  12,  1870 4409 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Mar.  15,  1870 441I 

Annual  Stockholders'  meeting  Oregon  Central  RR. 

Co.  (West  Side) )  May  25,  1870 4412 
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Directors'  meeting^  Oregon  Central  RR.  Co.  (West 

Side)  July  2, 1870 4413 

Resolution  June  28,  1870  ratifying  subscription  of 
Jos.  Gaston  to  capital  stock  of  Company 
amounting  to  23500  shares 4414 

Rescission  of  contract  of  date  Mar.  16,  1868  with 

Washington  County 4414 

Resolution  of  Board  of  Directors  accepting  an  Act 
of  Congress  "Granting  Lands  to  Aid  in  the 
Construction  of  a  Railroad  and  Telegraph  Line 
from  Portland  to  Astoria  and  McMinnville", 
etc 4415 


Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  July  9,  1870 4416 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Aug.  13,  1870 4419 


Special  Stockholders'  meeting  Oregon  Central  RR. 

Co.  (West  Side)  Aug.  13,  1870 4422 
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Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Aug.  15,  1870 4424 

Communication  dated  Aug.  15,  1870  from  Ben 
Holladay,  as  Pres.  of  the  Willamette  Valley 
Ry.  Co.,  proposing  to  purchase  all  the  right, 
title  and  interest  of  the  Oregon  Central  RR. 
Co.  in  and  to  an  Act  "Granting  Lands  to  Aid 
in  the  Construction  of  a  Railroad  and  Tele- 
graph Line  from  Portland  to  Astoria  and  Mc- 
Minnville  in  the  State  of  Oregon",  etc 4425 


Resolution  accepting  the  proposition  of  the  Willa- 
mette Valley  Ry.  Co 4427 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Sept.  7,  1870 4431 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Sept.  29-30,  1870 4434 


Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Mar.  27,  1871 4435 
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Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Apr.  10, 1871 4437 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 
Side)  Apr.  17,  1871  (accepting  transfer  from 
the  Willamette  Valley  Ry.  Co.  on  that  date  to 
the  Oregon  Central  RR.  Co.  of  the  lands, 
grants,  franchises  and  privileges  granted  to  the 
Oregon  Central  RR.  Co.  hy  the  Act  of  Con- 
gress approved  Mar.  4, 1870 4439 

Annual  Stockholders'  meeting  Oregon  Central  RR. 

Co.   (West  Side)  May  25,  1871 4441 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  May  25,  1871 4454 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  June  5,  1871 4455 

Copy  of  deed  of  date  April  17,  1871,  from  Willa- 
mette Valley  Ry.  Co.  to  Oregon  Central  RR. 
Co 4457 
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Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  June  13,  1871 4464 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  July  8, 1871 4470 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  July  11, 1871 4470 

Resolution  authorizing  bonds  to  be  prepared  and 
issued  in  the  sum  of  $4,395,000.  for  construc- 
tion of  1461/2  miles  of  railroad,  Portland  to 
Astoria,  and  from  a  suitable  point  of  junction 
near  Forest  Grove  to  the  Yamhill  River  near 
McMinnville  in  the  State  of  Oregon,  adopted 
July  11,  1871 4471 

Mortgage  of  July  15,  1871  to  Milton  S.  Latham 
and  Faxon  D.  Atherton,  adopted  and  ex- 
ecuted   4478 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Sept.  4,  1871 4501 


8730  O.^C.  R.  R.  Co.,  et  al 

Volume  9 — Continued 

Page 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Sept.  15,  1871 4502 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Dec.  4-22,  1871 4506 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Jan.  9,  1872 4507 

Bjr-Laws  of  the  Oregon  Central  RR.  Co.  adopted 

Jan.  9,  1872 4508 

Annual  Stockholders'  meeting  Oregon  Central  RR. 

Co.  (West  Side)  May  23,  1872 4541 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  June  13,  1872 4546 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Dec.  24,  1872 4555 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Mar.  24,  1873 4558 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  May  22,  1873 4561 
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Adj.  Annual  Stockholders'  meeting  Oregon  Cen- 
tral RR.  Co.  (West  Side)  June  24,  1873.  .  .  .4562 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Sept.  1,  1873 4569 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Nov.  5,  1873 4573 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Jan.  3,  1874 4574 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  May  27,  1874 4575 

Ann.  Stkhldrs.  meeting  Oregon  Central  RR  Co. 

(West  Side)  May  28,  1874 4576 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  July  25, 1874 4581 

Contract  and  resolution  relating  to  the  Oregon  & 
California  RR.  Co.  Heinrich  Hohenemser  and 
others,  adopted  July  25, 1874 4582 
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Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)   Feb.  9,  1875 4591 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Mar.  12,  1875 4592 

Annual  Stockholders'  meeting  Oregon  Central  RR. 

Co.  (West  Side)  May  27,  1875 4595 

Resolution  condemning  management  of  the  Oregon 
Central  RR  Co.  by  Ben  Holladay,  adopted 
by  stockholders  May  27,  1875 4601 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  May  27, 1875 4602 

Annual  Stockholders'  meeting  Oregon  Central  RR. 

Co.  (West  Side)  May  27,  1875 4606 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  May  31,  1875 4609 

Resolution  adopted  directing  Secretary  to  demand 
from  J.  Gaston,  former  secretary,  the  seal  of 
the  Company  and  all  books,  papers,  records, 
and  other  property  in  his  possession  May  31, 
1875 4610 
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Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  July  10, 1875 4610 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  July  13, 1875 4614 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)    Sept.  15,  1875 4^13 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Feb.  23, 1876 4gl9 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Apr.  7, 1876 462i 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Apr.  20,  1876 4^23 

Preamble  and  Resolution  authorizing  the  execution 
of  mortgage  of  March  1,  1876,  to  W.  D.  Ship- 
man  and  S.  L.  M.  Barlow 4630 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 
Side)  Apr.  29,  1876  accepting  resignation  of 
Ben  Holladay 4662 
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Henry  Villard  elected   and  qualified  as  director 

Apr.  29,  1876 4663 

R.  Koehler  elected  and  qualified  as  a  director  Apr. 

29, 1876 4665 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  May  10,  1876 4679 

Annual  Stockholders'  meeting  Oregon  Central  RR. 

Co.  (West  Side)  May  25,  1876 4683 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  May  30,  1876 4686 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Aug.  9,  1876 4700 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Aug.  30,  1876 4702 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Jan.  10, 1877 4731 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Mar.  14,  1877 .  ..4733 
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Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  May  9,  1877 4736 

Annual  Stockholders'  meeting  Oregon  Central  RR. 

Co.  (West  Side)  May  24,  1877 4753 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  June  13,  1877 4756 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Apr.  25,  1878 ' 4762 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  May  8,  1878 4773 

Resignation  of  R.  Koehler,  Director,  accepted  May 

^y  1878 47^^ 

Annual  Stockholders'  meeting  Oregon  Central  RR. 

Co.  (West  Side)  May  23,  1878 4776 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  July  10, 1878 .4781 
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Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Nov.  7,  1878 4785 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Feb.  28,  1879 4796 

Annual  Stockholders'  meeting  Oregon  Central  RR. 

Co.  (West  Side)  May  22,  1879 4798 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  May  22,  1879 4802 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Sept.  1,  1879 4804 

Agreement  between  Oregon  Central  RR.  Co.  and 
Western  Oregon  Railroad  Co.  dated  Sept.  1, 
1879  authorized 4805 

Annual  Stockholders'  meeting  Oregon  Central  RR. 

Co.  (West  Side)  May  27,  1880 4819 

Directors'  meeting  Oregon  Central  RR.  Co.  ( West 

Side)  May  24, 1880 4822 
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Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  June  28,  1880 4829 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  Sept.  8,  1880 4833 

Conununication  from  Oregon  &  California  RR.  Co. 
Sept.  8,  1880  presented  to  the  Board  of  Direc- 
tors of  the  Oregon  Central  RR.  Co 4838 

Proposition  of  Oregon  &  California  RR.  Co.  ac- 
cepted   4841 

Special  Stockholders'  meeting  Oregon  Central  RR. 

Co.  (West  Side)  Oct.  6, 1880 4845 

Proceedings  of  Board  of  Directors  of  Oregon  Cen- 
tral RR.  Co.  in  relation  to  the  proposition  of 
the  Oregon  &  Cahfornia  RR.  Co.  to  purchase 
the  property  of  the  Oregon  Central  RR.  Co. 
approved  and  confirmed  October  6,  1880 4869 

Resolution  of  dissolution  of  the  Oregon  Central 

RR.  Co.  adopted  Oct.  6,  1880 4871 
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Adj.  Directors'  meeting  Oregon  Central  RR.  Co. 

(West  Side)  Oct.  6,  1880 4872 

Resolution  of  Board  of  Directors  adopting  the 
proposition  of  the  Oregon  &  California  RR. 
Co.  for  the  purchase  of  the  property  of  the 
Oregon  Central  RR.  Co.  adopted  Oct.  6, 1880.4872 

Directors'  meeting  Oregon  Central  RR.  Co.  (West 

Side)  May  28,  1883 4874 

Annual  Stockholders'  meeting  Oregon  Central  RR. 

Co.  (West  Side)  May  23,  1895 4877 

Directors'  meeting  Oregon  Central  RR.  Co.  ( West 

Side)  May  27,  1895 4881 
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GOVERNMEXT'S  EXHIBIT  100-B 4893 

Index  to  Minute  Book  Oregon 

Central  RR.  Co.  (East  Side)  4893 

Organization     Oregon     Central 

RR.  Co.  (East  Side) Apr.    22,  1867     4895 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Apr.    23,  1867     4898 

Adoption  By-Laws  Oregon  Cen- 
tral RR.  Co.  (East  Side) Apr.    23,  1867     4899 

Resolution  authorizing  construc- 
tion contract  with  Albert  J. 
Cook Apr.    23,  1867     4906 

Contract  April  23,  1867  A.  J. 
Cook  with  Oregon  Central 
Railroad  Co.  (East  Side)  .  .  .  4907 

Form  of  bond  Oregon  Central 

RR.  Co.  adopted Apr.    23,  1867     4914 
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Resolution  authorizing  execution 
first  mortgage  on  first  150 
miles Apr.    23,  1867     4918 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Nov.    27,  1867     4921 

Supplemental  agreement  A.  J. 
Cook  &  Co.  authorized Nov.    27,  1867     4922 

Form  of  supplemental  agree- 
ment A.  J.  Cook  &  Co.  author- 
ized   Nov.    27,  1867     4922 

Ann.  Stockholders'  meeting 
Oregon  Central  RR.  Co. 
(East  Side) Apr.      7,  1868     4928 

Adj.  Ann.  Stockholders'  meet- 
ing Oregon  Central  RR.  Co. 
(East  Side)    Apr.    15,  1868     4929 

Amendment  to  By-Laws  Ore- 
gon Central  RR.  Co.  (East 
Side)    Apr.    15,  1868     4930 

Election    of    directors    Oregon 

Central  RR.  Co.  (East  Side)   Apr.    15,  1868     4932 
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Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Apr.    15,  1868     4934 

Breaking    of    ground    Oregon 

Central  RR.  Co.  (East  Side)   Apr.    16,  1868     4939 

Ceremonies  relating  to  Breaking 

of  Ground Apr.    16,  1868     4941 

Address     J.     H.     Mitchell     at 

Breaking  of  Ground Apr.    16,  1868     4948 

Address  of  J.  N.  Dolph  at  Break- 
ing of  Ground Apr.    16,  1868     4968 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side)  .  .  .   Apr.    17,  1868     4976 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side)  .  .  .   Apr.    28,  1868     4986 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side)  ....   Apr.    29,  1868     4988 
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Memo,  agreement  IVIay  12,  1868 
Oregon  Central  RR.  Co.. 
(East  Side)  with  A.  J.  Cook 
&  Co 4989 


Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) June     9,  1868     4998 


Supplemental    contract    A.    J. 

Cook  &  Co June  10,  1868     5004 


Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side)  .  .  .   July      4,  1868     5007 


Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Aug.  11,  1868     5011 


Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side)  .  .  .   Sept.     8,  1868     5013 


Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Sept.  15,  1868     5015 
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Report  Committee  recommend- 
ing transfer  of  contracts  A.  J. 
Cook  &  Co.  to  Ben  HoUaday 
^  Co Sept.  16,  1868     5016 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side)  ....   Oct.    13,  1868     5018 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Oct.    15,  1868     5020 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Nov.    25,  1868     5023 

Resolution  assenting  to  Act  of 
Congress  July  25,  1866, 
adopted Nov.    25,  1868     5026 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Jan.    12,  1869     5028 

Amendment  By-Laws  Adopted 
Oregon  Central  RR.  Co. 
(East  Side)    Jan.    12,1869     5029 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Feb.     9,  1869     5032 
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Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Mar.      9,  1869     5035 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Apr.      5,  1869     5036 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Apr.      6,  1869     5038 

Ann.  Stockholders'  meeting 
Oregon  Central  RR.  Co. 
(East  Side)   Apr.      6,  1869     5041 

Election    of   Directors    Oregon 

Central  RR.  Co.  (East  Side)    Apr.      6,  1869     5045 

Amendment  to  By-Laws  Ore- 
gon Central  RR.  Co.  (East 
Side)    Apr.      6,  1869     5047 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Apr.      6,  1869     5048 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) June     8,  1869     5051 
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Resolution  accepting  all  provis- 
ions of  Act  of  July  25,  1866 
and  all  acts  amendatory  there- 
of, adopted   June     8,  1869     5052 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Sept.     7,  1869     5058 

Communication  from  Ben  Hol- 

laday  &  Co Sept.     7,  1869     5059 

Agreement  between  Ben  Holla- 
day  &  Co.  and  others Sept.     7,  1869     5065 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Mar.     8,  1870     5069 

Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Mar.  14,  1870     5069 


Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side) Mar.  28,  1870 

to  act  upon  proposition  of 
Ben  Holladay  &  Co.  that 
date   5072 
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Resolution  accepting  proposi- 
tion of  Ben  Holladay  &  Co. .  .   Mar.  28,  1870     5081 

Communication    from     Oregon 

&  California  RR.  Co Mar.  28,  1870     5084 

Agreement  between  Oregon 
Central  RR.  Co.  (East  Side) 
and  Ben  Holladay  &  Co Mar.  28,  1870     5090 

Agreement  between  Oregon 
Central  RR.  Co.  and  Oregon 
&  California  RR.  Co Mar.    28,  1870     5095 

Stockholders'    meeting    Oregon 

Central  RR.  Co.  (East  Side)    Mar.  28,  1870     5105 

Resolution  dissolving  Oregon 
Central  RR.  Co.  (East  Side) 
adopted    Mar.  28,  1870     5107 

Resolution  authorizing  transfer 
of  property  Oregon  Central 
RR.  Co.  (East  Side)  to  Ore- 
gon &  California  RR.  Co Mar.  28,  1870     5107 
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Directors'  meeting  Oregon  Cen- 
tral RR.  Co.  (East  Side)  ....    Mar.  29,  1870     5117 

Stock  Book  Oregon  Central  RR. 

Co.  (East  Side) 5122 


Register  of  bonds  of  Oregon 
Central  RR.  Co.  (East  Side) 
Series  "A" 5129 


GOVERNMENT'S  EXHIBIT  101 

Special  message  Gov.  Woods 
Oct.  6,  1866,  urging  action 
in  regard  to  the  Oregon 
Central  RR.  Co 5146 


GOVERNMENT'S  EXHIBIT  102 

Circular  issued  by  Board  of 
Directors  Oregon  Central 
RR.  Co.  (West  Side)  of 
date  Jan.  1,  1868 5151 
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GOVERNMENT'S  EXHIBIT  103 


Circular  issued  by  Oregon 
Central  RR.  Co.  (West 
Side)  signed  by  J.  Gaston, 
President,  and  others May     1,  1868     5153 


GOVERNMENT'S  EXHIBIT  104 

Address  to  the  people  of  Ore- 
gon by  the  Oregon  Central 
RR.  Co.  at  Salem,  issued.  .   May     1,  1868     5158 


GOVERNMENT'S  EXHIBIT  105 

Statement  of  facts  relative  to 
the  incorporation  and  or- 
ganization of  the  Oregon 
Central  RR.  Co.  of  Salem, 
Oregon    5176 

GOVERNMENT'S  EXHIBIT  106 

Inside  history  of  the  Oregon 
Central  Railroad  C  o  m- 
panies   5228 
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GOVERNMENT'S  EXHIBIT  107 

Remonstrance  to  Congress 
against  extending  time  for 
filing  assent  to  the  Act 
granting  lands  to  the  Ore- 
gon Central  RR.  Co.,  sign- 
ed by  S.  G.  Reed  and  others.  5292 

GOVERNMENT'S  EXHIBIT  108 

Objections  to  the  passage  of 
Senate  Bill  No.  94  to  amend 
the  Act  of  July  25,  1866 ..  .  5298 

GOVERNMENT'S  EXHIBIT  109 

Correspondence  between 
Joseph  S.  Wilson,  Presi- 
dent European  &  Oregon 
Land  Co.,  Ben  Holladay, 
George  H.  Williams,  At- 
torney General,  C.  Delano, 
Secretary  of  the  Interior, 
and  Willis  Drummond, 
Commissioner  of  the  Gen- 
eral Land  Office,  relating 
to  the  construction  of  the 
act  of  April  10,  1869 5322 
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GOVERNMENT'S  EXHIBIT  109— A 

Letter  of  April  20,  1872, 
transmitting  papers  refer- 
red to  in  Government's  Ex- 
hibit 109,  from  George  H. 
Williams  to  Willis  Drum- 
mond 5363 

GOVERNMENT'S  EXHIBIT  109— B 

Certified  copies  letter  May 
20, 1872,  Willis  Drummond 
to  George  H.  Williams,  ac- 
knowledging receipt  of 
papers  transmitted  with 
Government's  Exhibit  109 
—A;  letter  June  14,  1872, 
Drummond  to  Williams,  re- 
turning papers  and  trans- 
mitting copy  of  opinion  of 
Secretary  of  Interior 5365 

GOVERNMENTS'  EXHIBIT  109— C 

Certified  copy  opinion  of  C. 
Delano,  Secretary  of  the 
Interior,  as  to  meaning  of 
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last  proviso  in  the  act  of 
April  10,  1869,  forwarded 
to  Willis  Drummond,  Com- 
missioner General  Land 
Office,  June  5,  1872 5368 

GOVERNMENT'S  EXHIBIT  109— D 

Copy  letter  July  16,  1872, 
Drummond  to  Williams, 
(109— C)   5370 

GOVERNMENT'S  EXHIBIT  110 

Selection  list  of  lands  under 
acts  of  July  25,  1866  and 
May  4,  1870,  giving  date  of 
lists  or  selections,  List  or 
Selection  number.  Area  in 
Acres,  Date  of  Approval  by 
Secretary,  and  Number  and 
Date  of  Patent 5374 

GOVERNMENT'S  EXHIBIT  111 

Form  of  Selection  List  used 
by  O.  &  C.  R.  R.  Co.  under 
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act  of  July  25,  1866,  July 
12,  1870,  to  1876.  I.  R. 
Moores,  Land  Agent 5405 

GOVERNMENT'S  EXHIBIT  111— A 

Form  used  June  17,  1876,  to 

1885.    Paul  Schulze,  Agent  5410 

GOVERNMENT'S  EXHIBIT  111— B 

Form  used  1885  to  Novem- 
ber 19,  1888.  George  H. 
Andrews,  Land  Agent ....  5415 

GOVERNMENT'S  EXHIBIT  111— C 

Form  used  November  19, 
1888,  to  September  15, 
1904.  Wm.  H.  Mills, 
Land  Agent 5422 

GOVERNMENT'S  EXHIBIT  111— D 

Form  used  September  15, 
1904,  to  June  15,  1908. 
Chas.  W.  Eberlein,  Land 
Agent 5428 
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GOVERNMENT'S  EXHIBIT  111— E 

Form  used  June  15,  1908,  to 
September  21, 1908.  Hem-y 
Conlin,  Acting  Land 
Agent 5435 

GOVERNMENT'S  EXHIBIT  111— F 

Form  used  September  21, 
1908— B.  A.  McAllaster, 
Land  Agent 5440 

GOVERNMENT'S  EXHIBIT  111— G 

Form  used  under  act  of  May 
4,  1870,  January  20,  1888, 
to  November  19,  1888. 
Geo.  H.  Andrews,  Land 
Agent    5449 
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GOVERNMENT'S  EXHIBIT  111-H 

Form  used  November  19,  1888,  Wm.  H.  Mills, 
Land  Agent 5469 

GOVERNMENT'S  EXHIBIT  112 

Form  3311,  Letter  head  Southern  Pacific  Com- 
pany, Land  Department 5477 

GOVERNMENTS'  EXHIBIT  113 

Letters  J.  E.  Lutz  and  others  to  Charles  W. 
Eberlein,  from  May  19,  1905,  to  September 
19,  1905 5477 

GOVERNMENT'S  EXHIBIT  114 

Letter  February  18,  1904,  to  W.  H.  Mills,  from 
Acting  Land  Agent,  inclosing  notice  from 
Marshfield  appearing  in  the  Oregonian,  rais- 
ing question  of  title  of  Coos  Bay  Wagon  Road 
Company  as  to  the  160  acres  and  $2.50  an  acre 
clause,  and  correspondence  between  Eberlein, 
Andrews,  Herrin  and  Cornish,  relating  to 
same 5493 


8756  O.  <%  C.  R.  R,  Co.,  et  al. 

Volume  11 — Continued 

Page. 

GOVERNMENT'S  EXHIBIT  115 

Letter  of  Charles  W.  Eberlein  to  D.  A.  Cham- 
bers, August  11,  1905,  concerning  transfers 
of  railroad  grants,  and  letters  and  telegrams 
between  Chambers,  Eberlein,  McAUaster  and 
Dunne 5502 

GOVERNMENT'S  EXHIBIT  116 

Paper  marked  "Information  received  from  David 
Loring,"  dated  Portland,  Oregon,  August  23, 
1907 5509 

GOVERNMENT'S  EXHIBIT  117 

Statement  of  Irvine  P.  Gardner,  dated  March 
15,  1912 5523 

GOVERNMENT'S  EXHIBIT  118 

Illustrated  number  Coos  Bay  Times,  published 
at  Marshf ield,  Oregon 5525 

GOVERNMENT'S  EXHIBIT  119 

Statement  of  W.  V,  Fuller 5525 
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GOVERNMENT'S  EXHIBIT  120 

Statement  of  W.  T.  Grieve 5526 

GOVERNMENT'S  EXHIBIT  121 

Pamphlet  descriptive  of  Toledo,  Oregon,  pur- 
porting to  have  been  issued  under  the  co-opera- 
tive plan  of  the  Southern  Pacific  lines  in  Ore- 
gon, Wm.  McMurray,  General  Passenger 
Agent 5529 

GOVERNMENT'S  EXHIBIT  122 

Statement  of  F.  A.  Elliott,  set  out  in  full  at 
pages  2742  et  seq.  Volume  6  of  printed  record.  5529 

GOVERNMENT'S  EXHIBIT  123 

Statement  of  H.  S.  Maloney,  set  out  in  full  at 
page  4047,  Volume  8,  of  printed  record 5529 

GOVERNMENT'S  EXHIBIT  124 

Photograph  of  E.  J.  Mahan's  place.  Section  17, 
Township  39  South,  Range  1  East,  Jackson 
County,  Oregon 5529 
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GOVERNMENT'S  EXHIBIT  125 

Illustrated  pamphlet  descriptive  of  Grants  Pass 
and  Josephine  County,  purporting  to  have 
been  issued  under  the  co-operative  plan  of  the 
Southern  Pacific  lines  in  Oregon,  and  to  have 
been  planned  and  executed  by  the  Sunset 
Magazine  Homeseekers'  Bureau,  Portland, 
Oregon 5530 

GOVERNMENT'S  EXHIBIT  126-A 

Deed  of  trust  of  Congressional  Land  Grant, 
from  the  Oregon  and  California  Railroad 
Company  to  Milton  S.  Latham,  Faxon  D. 
Atherton  and  Wm.  Norris,  dated  April  15, 
1870 5530 

GOVERNMENT'S  EXHIBIT  126-B 

Railroad  Mortgage,  or  Deed  of  Trust,  Oregon 
Central  Railroad  Company  to  Milton  S. 
Latham  and  Faxon  D.  Atherton,  dated  July 
15,1871 5548 

GOVERNMENT'S  EXHIBIT  126-C 

Second  mortgage  to  secure  $300,000,   Oregon 
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Central  Railroad  Company  to  W.  D.  Ship- 
man  and  S.  L.  M.  Barlow,  dated  March  1, 
1876 5573 

GOVERNMENT'S  EXHIBIT  126-D 

Contract  between  Ben  Holladay  and  the  Frank- 
fort Committee,  dated  February  29,  1876 5603 

GOVERNMENT'S  EXHIBIT  126-E 

Modification  of  agreement  betw^een  Ben  Holla- 
day  and  the  Frankfort  Conmiittee,  April  19, 
1876 561^ 

GOVERNMENT'S  EXHIBIT  126-F 

Definite  agreement  between  the  Frankfort  Com- 
mittee, the  European  creditors,  and  the  three 
companies  —  Oregon  Steamship  Company, 
Oregon  and  California  Railroad  Company  and 
Oregon  Central  Railroad  Company  (West 
Side)    5623 
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GOVERNMENT'S  EXHIBIT  126-G 

Compromise  contracts  of  1874: 

No.  1.  General  contract  between  the  Oregon 
and  California  Railroad  Company  and  the 
bondholders  for  funding  interest. 

No.  2.  Agreement  as  to  appointment  of  fi- 
nancial agent. 

No.  3.  Contract  between  Milton  S.  Latham, 
Faxon  D.  Atherton  and  William  Norris, 
Trustees;  Ben  Holladay,  Oregon  and  Cali- 
fornia Railroad  Company,  and  the  bondholders 
as  to  the  management  of  the  land  grant. 

No.  4.  Agreement  between  the  European 
and  Oregon  Land  Company  and  Milton  S. 
Latham,  Faxon  D.  Atherton  and  William 
Norris,  Trustees,  and  others. 

No.  5.  Contract  as  to  the  Oregon  Steamship 
Company. 

No.  6.  Contract  as  to  the  Oregon  Central 
Railroad  Company 5639 
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GOVERNMENT'S  EXHIBIT  126-H 

Agreement  as  to  disposition  of  earnings  of  Ore- 
gon Steamship  Company  and  Oregon  Central 
Railroad  Company,  dated  April  6,  1876 5725 

GOVERNMENT'S  EXHIBIT  126-1 

Original  conveyance  of  Oregon  and  California 
land  grant  to  European  and  Oregon  Land 
Company,  dated  March  28,  1871 5734 

GOVERNMENT'S  EXHIBIT  127 

Agreement  between  Central  Pacific  Railway 
Company  and  Oregon  and  California  Railroad 
Company,  first  parties,  and  Pokegama  Sugar 
Pine  Lumber  Company,  second  party,  dated 
November  11,  1902 5751 

GOVERNMENT'S  EXHIBIT  128 

Quit-claim  deed  No.  6,  N.  P.  R.  R.  Co.  to  City 
of  Portland,  dated  August  7,  1886 5757 

GOVERNMENT'S  EXHIBIT  129 

Record  of  the  minutes  of  all  meetings  of  the 
Directors  and  Stockholders  of  the  Oregon  and 
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California  Railroad  Companj'^  from  date  of  its 
organization  until  September  4,  1908,  the  date 
of  the  institution  of  this  suit 5765 

GOVERNMENT'S  EXHIBIT  130 

Certified  capies  of  letters  on  file  in  office  of 
Secretary  of  the  Interior  and  General  Land 
Office,  beginning  with  letter  of  January  19, 
1869,  to  Secretary  Browning,  signed  by 
George  H.  Williams,  etc 5766 

The  letters  contained  in  this  exhibit  are  set  out 
in  full  at  pages  1910  et  seq.,  Volume  4,  printed 
record    

DEFENDANTS'  EXHIBIT  250 

Letter  A.  A.  Hoehling,  Jr.,  Attorney  for  Ore- 
gon and  California  Railroad  Company,  of  date 
June  10,  1909,  to  Commissioner  of  General 
Land  Office,  asking  for  supplemental  patent 
to  the  S/2  of  the  NE/4,  SE/4  of  SW/4,  and 
Lot  7,  Section  9,  to  correct  description 5767 

DEFENDANTS'  EXHIBIT  251 

Resolution  of  Board  of  Directors  of  Oregon  and 
California  Railroad  Company,  appointing  B. 
A.  McAllaster  land  commissioner,  dated  Sep- 
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tember  28,  1908,  effective  as  of  September  21, 
1908 5770 

DEFENDANTS'  EXHIBIT  252 

Resolution  of  Board  of  Directors  of  Central 
Pacific  Railway  Company,  appointing  B.  A. 
McAllaster  land  commissioner,  dated  Septem- 
ber 26,  1908,  effective  as  of  September  21, 
1908 .5772 

DEFENDANTS'  EXHIBIT  253 

Resolution  of  Board  of  Directors  of  Southern 
Pacific  Railroad  Company,  appointing  B.  A. 
McAllaster  land  commissioner,  dated  Septem- 
ber 23,  1908,  effective  as  of  September  21, 
1908 5773 

DEFENDANTS'  EXHIBIT  254 

Resolution  of  Executive  Committee  of  Southern 
Pacific  Companj'^,  appointing  B.  A.  McAllas- 
ter land  commissioner  of  Southern  Pacific 
Company  to  manage,  lease,  sell  and  dispose  of 
its  lands  and  lots  in  the  Townsite  of  Russell 
City,  California;  Mina,  Nevada,  and  Imlay, 
Nevada   5774 
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DEFENDANTS'  EXHIBIT  255 

Forms  3332,  4501  and  4502  of  Central  Pacific 
deeds   5775 

DEFENDANTS'  EXHIBIT  256 

Form  3398,  deed  used  by  Oregon  and  California 
Railroad  Company  and  Union  Trust  Company 
of  New  York 5785 

DEFENDANTS'  EXHIBIT  257 

Tabular  statement  for  each  county  in  which  some 
portion  of  the  lands  of  the  so-called  East  Side 
and  West  Side  grants  are  situated,  showing  the 
record  of  deeds  or  contracts  for  the  sale  of  the 
lands  of  the  Oregon  and  California  Railroad 
Company    5789 

Columbia  County 5789 

Washington  County 5797 

Multnomah  County 5831 

Tillamook  County 5855 

Yamhill  County 5859 

Polk  County 5897 
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Marion  County 5917 

Lincoln  County 5957 

Benton  County 5963 

Linn  County 5979 
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Douglas  County 6037 

Clackamas  County 6151 

Coos  County 6253 

Lane  County 6265 

Curry  County 6360 

Josephine  County 6363 

Jackson  County 6398 

Klamath  County 6441 

Clarke  County,  Wash 6449 
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DEFENDANTS'  EXHIBIT  258 

Status  as  of  date  May  1,  1912,  of  that  part  of 
grant  known  in  Oregon  as  the  "East  Side" 
grant   6691 

Status  as  of  date  May  1,  1912,  of  that  part  of 
grant  known  in  Oregon  as  the  "West  Side" 
grant   6696 

DEFENDANTS'  EXHIBIT  259 

Map  purporting  to  show,  in  colors,  twenty  and 
thirty-mile  limits  "East  Side"  grant,  twenty 
and  twenty-five-mile  limits  "West  Side"  grant, 
patented  and  unpatented  unsold  lands,  both 
grants,  not  including  unselected  indemnity 
lands;  also  lands  covered  by  outstanding  con- 
tracts, lands  deeded  by  grantee  companies, 
lands  lost  to  both  grants  by  adverse  entries, 
lands  unavailable  for  indemnity  selection,  un- 
selected indemnity  lands,  including  pending 
suspended  lists  and  unsurveyed  lands 6698 

DEFENDANTS'  EXHIBIT  260 

Map  purporting  to  show,  in  colors,  lands  of  the 
Oregon  and  California  Railroad  Company — • 
timbered,  non-timbered,  unsurveyed  and  un- 
patented lands,  "East  Side"  and  "West  Side" 
grant   6699 
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DEFENDANTS'  EXHIBIT  261 

Six  original  reports  of  timber  cruisers,  Form 
3384 6700 

DEFENDANTS'  EXHIBIT  262 

Statement  showing  number  of  acres  involved  in 
suit,  each  county  in  Oregon,  number  of  acres 
covered  by  field  examinations  and  classifica- 
tions thereof  as  timber,  grazing  or  agricultural 
land   6701 

DEFENDANTS'  EXHIBIT  263 

Map  purporting  to  show,  in  colors,  settlement 
and  non-settlement  entries,  patented,  unpat- 
ented and  unsurveyed  lands  involved  in  suit .  . .  6704 

DEFENDANTS'  EXHIBIT  264 

Purports  to  show,  in  colors,  settlement  entries, 
pre-emption,  homestead,  donation 6704 

Also  non-settlement  entries 6705 
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DEFENDANTS'  EXHIBIT  26.5 

Three  packages  certified  copies  field  notes,  Sur- 
veyor General's  Office,  showing  returns  made 
by  U.  S.  Deputy  Sun-eyor  as  to  character  of 
lands  in  townships  described,  all  within  limits 
of  grants  involved  in  this  suit 6708 

DEFENDANTS'  EXHIBIT  266 

Map  showing  main  line  railroad  between  Port- 
land and  Roseville  Junction,  and  between 
Portland  and  ]\Ic]\Iinnvilie,  via  Forest  Grove.6709 

DEFENDANTS'  EXHIBIT  267 

Photographic  panorama,  taken  by  B.  A.  Gif ford.  6709 

DEFENDANTS'  EXHIBIT  268 

Panoramic  picture  (four  pictures  taken  in  pano- 
ramic form),  and  two  pictures  taken  in  pano- 
ramic form,  and  one  picture  separately,  with 
blue  print  6710 

DEFENDANTS'  EXHIBIT  269 

Photographs,  Numbers  2942  and  2943,  lands  in 
Columbia  countv   6711 
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DEFENDANTS'  EXHIBIT  270 

Photographs  purporting  to  show  certain  lands 
and  improvements  thereon  involved  in  suit.  .  .6711 

DEFENDANTS'  EXHIBIT  271 

Three  signed  applications  to  Oregon  and  Cali- 
fornia Railroad  Company  for  purchase  of 
O.  &  C.  lands 6711 

DEFENDANTS'  EXHIBIT  272 

Blank  printed  circular  advertisements,  H.  J. 
Miller  and  others,  soliciting  purchasers  O.  &  C. 
lands 6716 

DEFENDANTS'  EXHIBIT  273 

Eighty-seven  photographs,  purporting  to  show 
certain  of  the  lands  and  improvements  thereon 
involved  in  this  suit 6720 

DEFENDANTS'  EXHIBIT  274 

Six  photographs,  purporting  to  show  certain  of 
the  lands  and  improvements  thereon  involved 
in  this  suit 6720 
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DEFENDANTS'  EXHIBIT  275 

Described  in  testimony  of  B.  A.  McAllaster,  not 
furnished  or  filed 6720 

DEFENDANTS'  EXHIBIT  276 

Purporting  to  show  summary  of  the  "Selection 
Lists"  of  "West  Side"  and  "East  Side"  grant. 6720 

DEFENDANTS'  EXHIBIT  277 

Printed  in  testimony  of  Charles  W.  Eberlein, 
Vol.  4,  page  1978,  of  record 6776 

DEFENDANTS'  EXHIBIT  278 

List  of  240  outstanding  leases  executed  by  Ore- 
gon and  California  Railroad  Company,  from 
October  5,  1910,  to  July  19,  1912,  covering 
24,671.02  acres  Oregon  and  California  lands.  .6776 

DEFENDANTS'  EXHIBIT  279 

Advertisements  published  by  Land  Commis- 
sioner   6776 
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DEFENDANTS'  EXHIBIT  280 

Photographic  copy,  page  "Daily  Oregonian," 
August  12,  1871 6777 

DEFENDANTS'  EXHIBIT  281 

Form  3311,  letter  head  Oregon  and  California 
Railroad  Company,  Land  Department 6782 

DEFENDANTS'  EXHIBIT  282 

Letter  head  Oregon  and  California  Railroad 
Company,  Land  Department 6782 

DEFENDANTS'  EXHIBIT  283 

Agreement  October  11,  1886,  between  Central 
Pacific  Railroad  Company,  Pacific  Improve- 
ment Company,  and  Southern  Pacific  Com- 
pany, for  construction,  leasing  and  operation 
of  line  from  Delta  to  California-Oregon  state 
line,  being  Exhibit  1  to  joint  and  several 
answers  of  defendants,  Oregon  and  California 
Railroad  Company,  Southern  Pacific  Com- 
pany and  Stephen  T.  Gage,  in  this  suit 6783 
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DEFENDANTS'  EXHIBIT  284 

Certified  copy  resolution  of  Board  of  Directors 
California  and  Oregon  Railroad  Company, 
October  8,  1866,  assenting  to  Act  of  Congress 
of  July  25, 1866 6783 

DEFENDANTS'  EXHIBIT  285 

Certified  copy  reports  of  Commissioners  to  the 
President  of  the  United  States,  approving  and 
accepting  railroad  constructed  under  Act  of 
July  25,  1866,  from  Roseville  Junction  north- 
ward 77.6  miles  to  a  point  near  Chico,  in  Cali- 
fornia, of  date  August  9,  1870,  etc 6784 

DEFENDANTS'  EXHIBIT  286 

Balance  sheet  general  ledger  Oregon  and  Cali- 
fornia Railroad  Company,  eleven  months,  end- 
ing May  31,  1912 6813 

DEFENDANTS'  EXHIBIT  287 

Two  sheets,  standard  form  77,  unmortgaged 
lands  Oregon  and  California  Railroad  Com- 
pany, land  transactions  for  April,  1911 — form 
78,  land  transactions  for  April,  1911,  covered 
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by  first  mortgage  to  Union  Trust  Company, 

of  date  July  1,  1887 6824 

DEFENDANTS'  EXHIBIT  288 

Statement  of  government  freight  and  passenger 
transportation  over  the  road  between  Portland, 
Oregon,  and  Roseville,  California,  1906  to 
1910,  both  inclusive,  showing  proportions  ac- 
cruing north  and  south  of  Oregon-California 
state  line 6835 

DEFENDANTS'  EXHIBIT  289 

Statement  total  amounts  received  by  Oregon  and 
California  <  Railroad  Company  from  and  in 
sale  and  disposition  of  lands,  "East  Side"  and 
"West  Side"  grants,  from  April  1,  1870,  to 
April  30,  1911 6836 

DEFENDANTS'  EXHIBIT  290 

Statement  financial  account  between  Southern 
Pacific  Company  and  Oregon  and  California 
Railroad  Company  under  lease  of  date  July 
1,  1887,  and  succeeding  lease  of  August  1, 
1893,  showing  receipts  and  disbursements  by 
fiscal  years,  down  to  and  including  July  30, 
1912 6837 
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DEFENDANTS'  EXHIBIT  291 

Financial  statement  showing  Trust  !Fund  ac- 
count, statement  to  Union  Trust  Company 
under  mortgage  of  date  July  1,  1887,  of  Trust 
Fund  account  month  of  June,  1912 6925 

DEFENDANTS'  EXHIBIT  292 

Forms  of  statement  to  Union  Trust  Company  ' 
under  mortgage  of  July  1,  1887 6930 

DEFENDANTS'  EXHIBIT  293 

Total  cost  of  construction  of  "East  Side"  and 
"West  Side"  roads,  including  branches 6930 

DEFENDANTS'  EXHIBIT  294 

Statement  concerning  lands  involved  in  certain 
suits  pending  in  Circuit  Court  of  the  United 
States,  District  of  Oregon,  United  States, 
complainant,  versus  Oregon  and  California 
Railroad  Company,  Southern  Pacific  Com- 
pany, Stephen  T.  Gage,  individually  and  as 
trustee.  Union  Trust  Company,  individually 
and  as  trustee,  and  the  several  parties  named, 
in  respect  to  each  suit,  defendants  (so-called 
"Innocent  Purchaser"  Suits) 6932 
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DEFENDANTS'  EXHIBIT  295 

Large  map  purporting  to  show,  in  colors,  loca- 
tion of  lands  involved  in  so-called  "Innocent 
Purchaser"  suits,  giving  number  of  each  suit 
and  acreage  involved 7000 

DEFENDANTS'  EXHIBIT  296 

Statement  of  executory  contracts  Oregon  and 
California  Railroad  Company,  covering  land 
sales  outstanding  January  1,  1913,  etc 7001 

DEFENDANTS'  EXHIBIT  297 

Statement  sales  made  by  Oregon  and  California 
Railroad  Company  during  the  year  1903 7001 

DEFENDANTS'  EXHIBIT  298 

Statement  of  contracts  paid  in  full  during  1903, 
not  in  default  January  1,  1903 7002 

DEFENDANTS'  EXHIBIT  299 

Statement  of  defaulted  contracts  closed  during 
1903 7002 

Last  sheet  of  this  exhibit 7003 
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DEFENDANTS'  EXHIBIT  300 

Statement  of  contracts  paid  in  full  during  1904, 

not  in  default  Januaiy  1,  1903 7004 

Last  sheet  of  this  exhibit 7005 

DEFENDANTS'  EXHIBIT  301 

Statement  of  contracts  paid  in  full  during  1905, 

not  in  default  January  1,  1903 7006 

Last  sheet  of  this  exhibit 7007 

DEFENDANTS'  EXHIBIT  302 

Statement  of  contracts  paid  in  full  during  1906, 

not  in  default  January  1,  1903 7008 

Last  sheet  of  this  exhibit 7009 

DEFENDANTS'  EXHIBIT  303 

Statement  of  contracts  paid  in  full  during  1907, 

not  in  default  Januaiy  1,  1903 7010 

Last  sheet  of  this  exhibit 7011 

DEFENDANTS'  EXHIBIT  304 

Statement  of  contracts  paid  in  full  during  1908, 

not  in  default  January  1,  1903 7012 

Last  sheet  of  this  exhibit 7013 
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DEFENDANTS'  EXHIBIT  305 

Statement  of  contracts  paid  in  full  during  1909, 

not  in  default  January  1,  1903 7014 

Last  sheet  of  this  exhibit 7015 

DEFENDANTS'  EXHIBIT  306 

Statement  of  contracts  paid  in  full  during  1910, 

not  in  default  January  1,  1903 7016 

Last  sheet  of  this  exhibit 7017 

DEFENDANTS'  EXHIBIT  307 

Statement  of  contracts  paid  in  full  during  1911, 

not  in  default  January  1,  1903 7018 

Last  sheet  of  this  exhibit 7019 

DEFENDANTS'  EXHIBIT  308 

Statement  of  contracts  paid  in  full  January  1, 
1912,  to  June  30,  1912,  not  in  default  January 
1,  1903 7020 

Last  sheet  of  this  exhibit 7020 

DEFENDANTS'  EXHIBIT  309 

Statement  of  facts  relating  to  the  land  grant  of 
the  Oregon  and  California  Railroad  Company, 
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successor  in  interest  tj  the  Oregon  Central 
Railroad  Company,  "East  Side,"  and  Oregon 
and  California  Railroad  Company,  "West 
Side,"  by  Charles  W.  Eberlein,  Acting  Land 
Agent,  May  1,  1908 7022 

Map  in   connection   with   Defendants'   Exhibit 
309 7142 

DEFENDANTS'  EXHIBIT  310 

"Riddles  Quadrangle,"  U.  S.  Geological  Survey. 7143 

DEFENDANTS'  EXHIBIT  311 


'Grants   Pass   Quadrangle,"   U.   S.   Geological 
Survey 


7143 


DEFENDANTS'  EXHIBIT  312 


Sectional  map,  Douglas  and  Coos  counties,  Ore- 
gon, with  legend  in  colors  showing  lands- Ore- 
gon and  California  Railroad  Company,  and 
twelve  other  large  timber  owners 7144 

DEFENDANTS'  EXHIBIT  313 

Four  photographs  showing  abandoned  cabins.  .7144 
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DEFENDANTS'  EXHIBIT  314 

Blue  print  map,  portions  Douglas,  Coos  and 
Curry  counties,  showing,  in  colors,  lands  of 
Simpson  Lumber  Company 7144 

DEFENDANTS'  EXHIBIT  315 

Copy  "American  Lumberman,"  of  date  Novem- 
ber 11,  1911,  showing  holdings  of  C.  A.  Smith 
Lumber  Company  and  others,  Coos  county, 
Oregon,  and  various  photogravures  illustrat- 
ing saw-mill  of  C.  A.  Smith  Lumber  Com- 
pany, Marshfield,  Oregon;  growth  of  timber 
in  Coos  and  Curry  counties  mentioned  in  testi- 
mony pages  3076,  2925  et  seq.,  Volume  6, 
printed  record 7145 

DEFENDANTS'  EXHIBIT  316 

Standard  map  Oregon  and  California  Railroad 
Company  in  four  sections,  showing,  in  colors, 
lands  of  Weyerhauser  Land  Company, 
Pokegama  Sugar  Pine  Lumber  Company,  and 
Pelton-Reid  Sugar  Pine  Lumber  Company.  .7146 
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DEFENDANTS'  EXHIBIT  317 

Bulletin  "Thirteenth  Census  United  States, 
1910,"  giving  population  of  Oregon  by  coun- 
ties, etc.,  from  1850  to  1910,  both  inclusive.  .7146 

DEFENDANTS'  EXHIBIT  318 

Certified  copies  of  so  much  of  assessment  rolls  of 
certain  counties  of  lands  involved  in  this  suit 
^o'-  1911    7149 

DEFENDANTS'  EXHIBIT  319 

Comparative  statement  assessed  valuation  and 
taxes  paid  on  unsold  Congressional  lands  by 
counties,  years  1904  to  1907,  both  inclusive, 
giving  valuation  by  counties,  average  value  per 
acre,  average  in  mills,  taxes  paid,  taxes  paid  per 
acre;  also  same  for  years  1908,  1909,  19io 
and  1911 7150 

DEFENDANTS'  EXHIBIT  320 

Statement  No.  1,  showing  by  counties  assess- 
ment upon  Congressional  lands  of  the  Oregon 
and  California  Railroad  Company  from  1891 
to  1904,  inclusive,  giving  acres  assessed,  as- 
sessed valuation,  taxes  paid 7167 
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Statement  No.  1-A,  showing  by  counties  assess- 
ment of  Congressional  lands  Oregon  and  Cali- 
fornia Railroad  Company,  1891  to  1904,  in- 
clusive, acreage  assessed,  assessed  valuation, 
average  assessed  valuation  per  acre,  total  taxes 
paid,  and  average  tax  per  acre 7199 
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DEFENDANTS'  EXHIBIT  321 

Statement  purporting  to  show  total  taxes  paid 
from  1891  to  1911,  inclusive,  on  Oregon  and 
California  Congressional  lands 7251 

DEFENDANTS'  EXHIBIT  322 

Tables  enclosed  to  J.  B.  Eddy,  Tax  and  Right  of 
Way  Agent,  in  letter  from  E.  Dana  Durand, 
Director  Bureau  of  the  Census,  dated  August 
26,  1912,— not  printed  but  certified  up  under 
order  of  Court  and  stipulation  of  parties,— 
which  tables  give  statistics  of  population  Ore- 
gon 1850  to  1900,  both  inclusive,  and  popula- 
tion of  certain  cities  and  towns  in  western  Ore- 
gon for  1910 ^252 

DEFENDANTS'  EXHIBIT  323 

Population  of  certain  counties  and  towns  in  west- 
ern Oregon  for  years  1890,  1900,  1910 7259 

DEFENDANTS'  EXHIBITS  324,  325,  326, 
327,  328,  329,  330 

Statements  purporting  to  be  summaries  of  the  as- 
sessment rolls  of  the  various  counties  of  the 
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state  of  Oregon  as  equalized  by  the  County 
Board  of  Equalization,  compiled  by  the  Board 
of  State  Tax  Commissioners  for  1911,  1910, 
1909,  and  compiled  by  the  Secretary  of  State 
for  1908,  1907,  1906,  1904,  1903,  1902,  1901, 
1900,  showing  by  counties  number  of  acres  til- 
lable land,  value  of  non-tillable  lands,  value  of 
town  and  city  lots,  improvements  on  town  and 
city  lots,  etc.,  and  showing  total  value  of  taxa- 
ble property  as  equalized  by  the  County  Boards 
of  Equalization  for  the  respective  years,  and 
as  equalized  by  the  State  Tax  Commissioners 
for  the  years  1911,  1910  and  1909 7262 

DEFENDANTS'  EXHIBIT  331 

Purports  to  be  statement  of  taxes  paid  upon  con- 
gressional lands,  including  in  same  items  other 
property  for  years  1873  to  1890,  both  inclusive, 
in  the  counties  of  Benton,  Lane,  Linn,  Marion, 
Washington  and  Yamliill 7263 

DEFENDANTS'  EXHIBIT  332 

Purports  to  be  two  sheets  of  standard  map  of  the 
Oregon   and    California   Railroad    Company, 
purporting  to  show  lands  of  the  Booth-Kelly 
Lumber   Company   colored   in    red,    and   the 
VVentworth  lands  colored  in  green 7268 
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DEFENDANTS'  EXHIBIT  333 

Is  a  certified  copy  of  an  Act  of  Congress,  ap- 
proved August  20,  1912,  entitled  "An  Act 
Supplementing  the  joint  resolution  of  Con- 
gress approved  April  thirtieth,  nineteen  hun- 
dred and  eight,  entitled  'Joint  resolution  in- 
structing the  Attorney  General  to  institute  cer- 
tain suits,'  "  etc 7268 

DEFENDANTS'  EXHIBIT  334 

Is  "Report  No.  1008,  House  of  Representatives, 
62d  Congress,  2d  Session,"  Oregon  and  Cali- 
fornia Railroad  Land  Grant,  July  16,  1912 — 
committed  to  the  committee  of  the  whole  House 
on  the  state  of  the  Union,  and  ordered  to  be 
printed.  ^Ir.  Robinson,  from  the  Committee 
on  Public  Lands,  submitted  same  to  accom- 
pany H.  R.  22002,  supplementing  the  joint 
resolution  approved  April  30,  1908,  etc 7273 

DEFENDANTS'  EXHIBIT  335 

Purports  to  be  a  map  issued  by  Department  of 
the  Interior,  General  Land  Office,  Fred  Den- 
nett, Commissioner,  State  of  Oregon,  compiled 
from  the  official  records  of  the  General  Land 
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Office  and  other  sources,  etc.,  showing  thereon, 
in  accordance  with  legend  as  marked  in  differ- 
ent colors,  U.  S.  Surveyor  General's  Office,  U. 
S.  Land  offices,  Indian  Reservations,  Military 
Reservations,  National  Forests,  National 
Park,  National  Monuments  and  Bird  Re- 
serves, County  Boundaries  and  Land  District 
Boundaries,  Military  Roads,  Light  Houses, 
and  Townships  not  subdivided  by  special  des- 
ignation   7303 

DEFENDANTS'  EXHIBIT  336 

Is  Department  Circular  No.  62,  October  29, 
1907,  issued  by  Treasury  Department,  subject 
"Transportation  of  Government  Employees 
and  Property"   7303 

DEFENDANTS'  EXHIBIT  337 

Is  Circular  No.  16,  Quartermaster  General's  Of- 
fice, 1912,  entitled  "Schedule  of  Land-grant 
and  Bond-aided  Railroads  of  the  United  States, 
and  instructions  concerning  settlement  of  ac- 
counts over  such  roads,  with  a  compendium  of 
United  States  laws  showing  the  conditions  of 
the  grants  and  subsidies,  issued  July  1,  1912, 
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Washington,  Government  Printing  Office, 
1912."  At  page  42  of  this  circular  appears 
Section  5,  Act  of  July  25,  1866,  14  Statutes, 
239,  with  reference  to  Act  of  June  25,  1868, 
15  Statutes,  80,  and  Act  of  Congress  April 
19, 1869,  with  reference  to  16  Statutes,  47;  and 
therewith  a  map  of  Land-grant  and  Bond- 
aided  railroads  of  the  United  States,  1912, 
etc 7306 

DEFENDANTS'  EXHIBIT  338 

Consists  of  a  set  of  forms  furnished  by  the  Quar- 
termaster Department  as  Government  requests 
for  transportation,  etc 7306 

DEFENDANTS'  EXHIBIT  339 

Purports  to  be  a  standard  map  of  the  Oregon 
and  California  Railroad  Company  in  the  State 
of  Oregon,  and  purports  to  show,  according  to 
legend,  in  colors,  vacant  government  land; 
lands  included  in  Forest  Reserve  withdrawn 
from  entry;  lands  included  in  Powersite  Re- 
serve withdrawn  from  entry ;  lands  included  in 
Fisheries  Bureau  withdrawn  from  entry;  lands 
included    in    Indian    Reservation  withdrawn 
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from  entry;  shown  in  their  relations  to  the 
lands  within  the  limits  of  the  grants,  place  and 
indemnity    7306 

DEFENDANTS'  EXHIBIT  340 

Estimated  acreage  of  public  lands  in  the  Port- 
land and  Roseburg,  Oregon,  land  districts ....  7308 

DEFENDANTS'  EXHIBIT  341 

Purports  to  be  a  summarj?-  showing  stockholders, 
directors  and  officers  of  the  Oregon  and  Cali- 
fornia Railroad  Company,  as  shown  by  the 
record  books  of  the  Company  from  October 
11,  1870,  down  to  and  including  April  11, 
1911 7309 

DEFENDANTS'  EXHIBIT  342 

Is  a  standard  map  of  the  Oregon  and  California 
Railroad  Company,  purporting  to  show,  in 
colors,  lands  examined,  cruised,  and  reported 
upon  by  S.  C.  Bruce,  S.  A.  Carmichael,  C.  A. 
Cavell,  F.  J.  Cronin,  F.  A.  Elliott,  M.  F. 
McCown,  John  McDonald,  D.  C.  McLennan, 
L.  D.  McLeod,  Ben  Peck,  Wm.  Penoyar,  and 
A.  W.  Rees ;  and  purports  to  show  the  location 
of  these  lands  within  the  limits  of  these  grants .  7309 
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DEFENDANTS'  EXHIBIT  343 

Is  a  detailed  statement  purporting  to  show  lands 
cruised  by  S.  C.  Bruce,  as  classified,  present 
condition  as  to  timber,  grazing  and  agricultur- 
al, and  when  denuded — as  to  grazing  and  ag- 
ricultural   7309 

DEFENDANTS'  EXHIBIT  344 

Is  a  statement  purporting  to  show  lands  cruised 
by  L.  D.  McLeod,  as  classified,  present  con- 
dition as  to  timber,  grazing  and  agricultural, 
and  when  denuded — as  to  grazing  and  agri- 
cultural    7310 

DEFENDANTS'  EXHIBIT  345 

Is  an  illustrated  article  purported  to  have  been 
written  by  Henry  S.  Graves,  Chief  of  the  For- 
est Service,  apj^earing  in  the  Saturday  Even- 
ing Post,  issue  of  August  17,  1912,  entitled 
"  'Farms'  in  the  National  Forests",  and  re- 
printed in  the  Congressional  Record  on  August 
16,  1912,  under  the  same  heading  as  "Exten- 
sion of  Remarks  of  Honorable  William  Kent 
of  California  in  the  House  of  Representa- 
tives"   7310 
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DEFENDANTS'  EXHIBIT  346 

Is  Bulletin  No.  88,  issued  June  17,  1911,  by  U. 
S.  Department  of  Agriculture,  Forest  Service 
— Henrj^  S.  Graves,  Forester;  Subject,  "Prop- 
erties and  Uses  of  Douglas  Fir."  This  exhibit 
at  page  1 1  contains  diagram  or  map  purporting 
to  show  "The  General  Range  of  Douglas  Fir", 
and  includes  in  that  range  Oregon  and  Wash- 
ington lying  west  of  and  including  the  Cascade 
mountains,  and  portions  of  this  exhibit  are 
printed  as  part  of  the  testimony  of  Homer  D. 
Angell,  volume  6,  page  2789  of  record 7341 

DEFENDANTS'  EXHIBIT  347 

Is  Circular  150,  issued  January  23, 1909,  by  U.  S. 
Department  of  Agriculture,  Forest  Service, 
Gifford  Pinchot,  Forester.  Subject,  "A  Study 
of  the  Pacific  Coast  and  Rocky  Mountain 
Forms,"  etc.  Page  13  of  circular  j^urports  to 
give  the  range  of  Douglas  Fir,  showing  north 
coast  region  No.  1  as  including  Oregon  and 
Washington  lying  west  of  and  including  the 
Cascade  range 7342 

DEFENDANTS'  EXHIBIT  348 

Is  a  circular  or  bulletin  by  the  Department  of 
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Commerce  and  Labor,  Bureau  of  the  Census, 
Forest  Products,  No.  2,  Lumber,  Lath  and 
Shingles — 1910,  etc.,  Forest  Service,  Henry 
S.  Graves,  Forester,  issued  February  20,  1912. 
Part  of  this  exhibit  is  printed  in  testimony  of 
Homer  D.  Angell,  volume  6,  page  2795  of 
record 7342 

DEFENDANTS'  EXHIBIT  349 

Consists  of  silvical  leaflets,  numbers  2,  4,  5,  7  and 
8,  issued  in  1907,  Gifford  Pinchot,  Forester, 
describing  Port  Orford  cedar.  White  Fir,  Low- 
land Fir,  Noble  Fir,  Red  Fir  (range  and  oc- 
currence of  each)   7343 

DEFENDANTS'  EXHIBIT  350 

Purports  to  contain  reports  of  Land  Examiner 
W.  J.  Lander  of  dates  March  14,  1912,  No- 
vember 25,  1911,  October  6  and  7,  1907,  May 
24,  1907,  May  25,  1907,  upon  forms  of  Oregon 
and  California  Railroad  Company,  Land  De- 
partment   7343 

DEFENDANTS'  EXHIBIT  351 

Statement  of  lands  examined,  cruised  and  re- 
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ported  upon  by  D.  C.  McLennan,  showing 
present  condition,  timber,  grazing  and  agricul- 
tural and  when  denuded — grazing  and  agricul- 
tural     7343 

DEFENDANTS'  EXHIBIT  352 

Table  showing  unsold  Congressional  lands  of  the 
Oregon  and  California  Railroad  Company  as 
assessed  and  taxed,  as  shown  by  tax  rolls  of 
Multnomah  County  for  the  years  1875  to  1890, 
both  inclusive 7343 

DEFENDANTS'  EXHIBIT  353 

Statement  of  lands  examined,  cruised  and  reported 
upon  by  A.  W.  Rees,  showing  acreage  of,  in 
present  condition,  classified  as  timber,  grazing 
and  agricultural,  and,  when  denuded — grazing 
and  agricultural 7345 

DEFENDANTS'  EXHIBIT  354 

Report  of  A.  W.  Rees,  timber  cruiser;  3  sheets 
showing  timber  estimate  and  description  of 
various  parcels  of  lands 7345 
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DEFENDANTS'  EXHIBIT  355 


Statement  of  portion  of  lands  examined,  cruised 
and  reported  upon  by  F.  A.  Elliott  showing 
area  in  present  condition,  timber,  grazing  and 
agricultural,  and,  when  denuded — grazing  and 
agricultural 7345 

DEFENDANTS'  EXHIBIT  356 

Statement  of  lands  examined  by  S.  A.  Carmi- 
chael,  showing  area  in  present  condition,  tim- 
ber, grazing  and  agricultural,  and  when  de- 
nuded— grazing  and  agricultural 7345 

DEFENDANTS'  EXHIBIT  357 

Statement  showing  lands  examined,  cruised  and 
reported  upon  by  T.  J.  Cronin,  C.  A.  Cavell, 
M.  F.  McCown,  John  D.  McDonald,  Ben 
Peck  and  William  W.  Penoyar,  showing  area 
in  present  condition,  timber,  grazing  and  agri- 
cultural, and,  when  denuded— grazing  and  ag- 
ricultural      ^g^Q 

DEFENDANTS'  EXHIBIT  358 

Report  of  Land  Examiner  A.  W.  Rees  of  a  par- 
ticular tract  of  land 7346 
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DEFENDANTS'  EXHIBIT  359 

Statement  of  average  assessed  value  per  acre  of 
unsold  lands  of  Oregon  and  California  Rail- 
road Company  for  each  year  from  1892  to 
1911,  inclusive 7346 

DEFENDANTS'  EXHIBIT  360 

Is  First  Annual  Report  of  the  State  Forester, 
F.  A.  EUiott,  to  the  Governor  of  Oregon, 
transmitted  December  1,  1911 7347 

DEFENDANTS'  EXHIBIT  361 

Pamphlet  "The  Forests  of  Oregon"  by  Henry 
Gannett,  published  by  Department  of  the  In- 
terior, 1902,  with  map  of  State  of  Oregon 
purporting  to  show  classification  of  lands  and 
forests  by  Gilbert  Thompson,  etc 7348 

DEFENDANTS'  EXHIBIT  362 

Statement  showing  total  areas  examined  by  cruis- 
ers named,  present  condition  of  such  areas, 
probable  condition  after  areas  denuded 7349 

DEFENDANTS'  EXHIBIT  363 

Maj)  of  the  State  of  Oregon,  published  by  J.  K. 
Gill  Co.,  of  Portland,  Oregon,  showing  in  red 
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outline  of  Oregon  and  California  Railroad 
Company,  and  limits  of  land  grant  (East 
Side),  and  in  green  outline  of  Oregon  Central 
Railroad  Company  (West  Side)  and  limits 
of  land  grant 7351 

DEFENDANTS'  EXHIBIT  364 

Form  used  by  N.  H.  JNIartin  in  making  reports  on 
lands,  October  23,  1912 7351 

DEFENDANTS'  EXHIBIT  365 

Scarborough's  Census  INIap  of  Washington  and 
Oregon,  showing  in  colors  counties,  cities,  vil- 
lages, postoffices,  steam  and  electric  railways, 
with  stations  and  distances  between  stations, 
and  other  features,  with  population  according 
to  Census  of  1910 7351 

DEFENDANTS'  EXHIBIT  366 

Map  showing  location  of  timber  lands  on  public 
domain,  June  30,  1883,  to  accompany  "Public 
Domain"  by  Thomas  Donaldson.  Map  pur- 
ports to  show  in  green  colors  the  locality  of  the 
timber  lands,  and  includes  therein  Oregon  and 
Washington  west  of  and  including  Cascade 
Moimtains   7352 
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DEFENDANTS'  EXHIBIT  367 

Photograph,  View  of  Oregon  City — Willamette 
Falls,  Railroad  graded  under  Elliott  in  1868 . .  7352 

DEFENDANTS'  EXHIBIT  368 

Agreement  of  April  23,  1867,  between  Oregon 
Central  Railroad  Company  and  Albert  J. 
Cook,  for  construction  of  159  miles  of  railroad .  7352 

DEFENDANTS'  EXHIBIT  369 

Agreement  of  May  12,  1868,  between  Oregon 
Central  Railroad  Company  and  A.  J.  Cook  & 
Company,  for  construction  and  equipment  of 
210  miles  of  railroad 7361 

DEFENDANTS'  EXHIBIT  370 

Transfer  from  Albert  J.  Cook  to  S.  G.  Elliott 
of  contract  of  April  23,  1867,  with  Oregon 
Central  Railroad  Company 7369 

DEFENDANTS'  EXHIBIT  371 

Photograph  "Retaining  walls  of  dry  rubble  ma- 
sonry at  Oregon  City.  Put  in  by  Elliott  in 
1868" 7370 
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DEFENDANTS'  EXHIBIT  372 

Map   of    Country    Club   Orchard    Tracts,    The 
Rogue  River  Orchard  Company,  owner 7370 

DEFENDANTS'  EXHIBIT  373 

Certified  copies  of  letters:  May  7,  1870,  J.  D. 
Cox,  Secretary,  to  Hon.  Jos.  S.  Wilson,  Com- 
missioner of  the  General  Land  Office;  May 
23,  1870,  Jos.  S.  Wilson,  Commissioner,  to 
Hon.  George  H.  Williams,  U.  S.  Senate; 
May  23,  1870,  Jos.  S.  Wilson,  Commissioner, 
to  Register  and  Receiver,  Oregon  City,  Ore- 
gon, relating  to  evidence  of  sale  of  the  Oregon 
Central  Railroad  to  the  California  and  Oreo-on 
Railroad  Company.  Letter  May  20,  1872,  Wil- 
lis Drummond,  Commissioner,  to  Hon.  C.  De- 
lano, Secretary  of  the  Interior,  referring  to  cer- 
tain papers  filed  in  his  office  by  George  H. 
Williams,  Attorney  General,  for  the  purpose 
of  obtaining  a  construction  by  the  Department 
of  the  proviso  of  the  Act  of  April  10,  1869, 
amendatory  to  the  Act  of  July  25,  1866,  name- 
ly, the  160-acre  at  $2.50  an  acre  clause 7371 

DEFENDANTS'  EXHIBIT  374 

Certified  copies  of  form  of  deed  of  European  & 
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Oregon  Land  Company;  letter  fr:)m  I.  H. 
Moores,  Land  Agent,  to  Hon.  Willis  Drum- 
mond,  Commissioner  of  the  General  Land 
Office,  of  Januar}^  23,  1874,  and  letter  of 
March  13,  1874,  Willis  Drummond  to  I.  R. 
Moores,  in  reference  to  lands  said  to  have  been 
errone  )usly  patented  to  the  Oregon  and  Cal- 
ifornia Railroad  Company 7375 

DEFENDANTS'  EXHIBIT  375 

Certified  copies  of  correspondence  between  Paul 
Schulze  and  George  H.  Andrews,  Land 
Agents  of  the  Oregon  and  California  Railroad 
Company,  and  the  General  Land  Office,  be- 
tween June  20,  1876,  and  November  9,  1905, — 
all  in  reference  to  lands  eroneoush^  patented .  .  7383 

DEFENDANTS'  EXHIBIT  376 

Certified  copies 7439 

Letter  July  17,  1868,  O.  H.  Browning,  Secre- 
tary of  the  Interior,  to  A.  M.  Loryea,  in  re- 
gard to  filing  assent. 

May  5,  1871,  Walter  H.  Smith,  Assistant  Attor- 
ney General,  to  C.  Delano,  Secretary,  express- 
ing opinion  as  to  validity  of  assignment  by  the 
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Oregon  Central  Railroad  Company  to  the  Ore- 
gon and  California  Railroad  Company,  and 
that  patents  should  be  issued  to  the  Oregon  and 
California  Railroad  Company. 

May  8,  1871,  C.  Delano,  Secretary,  to  A.  T. 
Akerman,  Attorne}^  General,  in  reference  to 
claims  of  W.  E.  Chandler. 

July  16,  1868,  A.  M.  Loiyea  to  O.  H.  Brown- 
ing, Secretary  of  the  Interior,  advising  that 
Gaston's  organization  is  illegal. 

April  30,  1868,  resolution  of  acceptance  of  grant 
by  Oregon  Central  Railroad  Company  April 
29,  1868,  certified  by  S.  A.  Clarke,  Secretary 
O.  C.  R.  R.  Co. 

May  9, 1871,  A.  T.  Akerman,  Attorney  General,  to 
C.  Delano,  Secretary  of  the  Interior,  in  answer 
to  letter  May  8,  1871,  above. 

DEFENDANTS'  EXHIBIT  377 

Consists  of  Senate  Judiciary  Committee  Report 
No.  906,  Januaiy  2,  1883;  To  accompany  bill 
S.2301,  providing  for  the  forfeiture  of  railroad 
grants  in  certain  cases,  report  by  Mr.  Garland, 
from  the  Committee  on  the  Judiciary 7457 
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DEFENDANTS'  EXHIBIT  378 

Certified  copies :     7463 

Letters  April  20, 1871,  Jos.  S.  Wilson,  President 
E.  &  O.  Land  Co.,  to  Commissioner  G.  L.  O., 
April  20,  1871,  I.  R.  Moores  to  Jos.  S.  Wil- 
son, and  May  9,  1871,  W.  W.  Curtis,  Acting 
Commissioner,  to  Jos.  S.  Wilson;  in  regard  to 
patent  to  lands  inuring  to  the  railroad  com- 
pany. 

Correspondence  between  Jos.  S.  W^ilson,  Presi- 
dent of  the  European  and  Oregon  Land  Com- 
pany, and  Willis  Drummond,  Commissioner 
of  the  General  Land  Office,  running  from 
March  21,  1871,  to  Februaiy  24,  1872,  in  re 
status  of  lands  in  the  grant. 

DEFENDANTS'  EXHIBIT  379 

Certified  copy  of  map  showing  definite  location 
of  line  of  Oregon  Central  Railroad  under  act 
of  May  4,  1870 7502 

DEFENDANTS'  EXHIBIT  380 

Statement  purporting  to  show,  in  a  general  way, 
financial  operations  of  Oregon  Central  Rail- 
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road  Company  (East  Side),  the  Oregon  Cen- 
tral Railroad  Com2)any  (West  Side),  and  the 
Oregon  and  California  Railroad  Company,  as 
gathered  from  the  records  of  meetings  of  di- 
rectors and  stockholders  of  said  companies .  .  7502 

DEFENDANTS'  EXHIBIT  381 

Circular  No.  208,  "The  Three  Year  Homestead 
Law,"  issued  by  the  Department  of  the  Inter- 
ior February  13,  1913,  addressed  to  the  Com- 
missioner of  the  General  Land  Office 7513 

DEFENDANTS'  EXHIBIT  382 

Summary  of  patents  to  Oregon  and  California 
Railroad  Company   7514. 

DEFENDANTS'  EXHIBIT  383 

Certified  copy  of  reports  of  Commissioners  ap- 
pointed to  examine  and  report  upon  the  first 
and  second  sections  of  the  Oregon  Central 
Railroad  Company  (West  Side),  with  the  ac- 
tion of  the  President  endorsed  thereon,  and  re- 
ports of  Commissioners  appointed  to  examine 
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and  report  upon  first  to  twelfth  sections,  both 
inclusive,  of  the  Oregon  and  California  Rail- 
road from  Portland  to  the  Oregon  and  Califor- 
nia State  line,  with  action  of  President  en- 
dorsed thereon   7564 

DEFENDANTS'  EXHIBIT  384 

Certified  copy  of  affidavit  of  H.  Villard,  of  date 
January  8, 1883,  as  to  completion  of  railroad  to 
Oregon  and  California  state  line 7564 

DEFENDANTS'  EXHIBIT  385 

H.  R.  Report  No.  1664,  1st  Session,  48th  Con- 
gress, "Unearned  Land  Grants,"  May  29, 
1884 7567 

Report  No.  931,  Forfeiture  of  lands  granted  to 
the  California  and  Oregon  Railroad,  March  8, 
1886,  to  accompany  bill  H.  R.  6659,  from  the 
Committee  on  Public  Lands 7583 

Report  No.  930,  1st  Session,  49th  Congress, 
Forfeiture  of  lands  granted  to  Oregon  and 
California  Railroad,  March  8,  1886,  to  accom- 
pany bill  H.  R.  6658,  from  the  Committee  on 
Public  Lands  7600 
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DEFENDANTS'  BILL  386 

Deed  from  Oregon  and  California  Railroad 
Company  to  City  of  Portland,  July  3,  1893, 
issued  for  contract  No.  1705 7617 

Deed  from  Oregon  and  California  Railroad  Com- 
pany to  City  of  Portland,  July  3,  1893,  issued 
for  contract  No.  1804 7623 

DEFENDANTS'  EXHIBIT  387 

Certified  copy  of  stipulation  Suit  No.  2272,  filed 
in  Circuit  Court  of  United  States,  District  of 
Oregon,  case  of  United  States  versus  Oregon 
and  California  Railroad  Company,  signed  by 
Attorney  General  for  complainant,  and  by 
Wm.  F.  Herrin,  Wm.  D.  Fenton  and  Wm. 
Singer,  Jr.,  for  defendant,  filed  October  31, 
1898 7628 

DEFENDANTS'  EXHIBIT  388 

Certified  copy  of  stipulation  case  No.  2661,  filed 
in  United  States  Circuit  Court,  District  of 
Oregon,  United  States  versus  Oregon  and 
California  Railroad  Company,  signed  by  John 
H.  Hall,  United  States  Attorney,  and  H.  M. 
Hoyt,  Acting  United  States  Attorney  Gen- 
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eral,  for  complainant,  and  Wm.  D.  Fenton  and 
Wm.  Singer,  Jr.,  for  defendant,  filed  October 
6,   1902    7629 

DEFENDANTS'  EXHIBIT  389 

Certified  copy  of  stipulation  case  No.  2658,  filed 
in  United  States  Circuit  Court,  District  of  Ore- 
gon, United  States  versus  Oregon  and  Cali- 
fornia Railroad  Company,  signed  by  John  H. 
Hall,  United  States  Attorney,  and  H.  M. 
Hoyt,  Acting  United  States  Attorney  Gen- 
eral, for  complainant,  and  Wm.  D.  Fenton 
and  Wm.  Singer,  Jr.,  for  defendant,  filed  De- 
cember 3,  1902 7629 

DEFENDANTS'  EXHIBIT  390 

Certified  copy  of  stipulation  case  No.  2273,  filed 
in  United  States  Circuit  Court,  District  of 
Oregon,  United  States  versus  Oregon  and 
California  Railroad  Company,  signed  by 
Joseph  McKenna,  Attorney  General,  by 
Charles  J.  Schnabel,  Assistant  United  States 
Attorney,  Daniel  R.  Murphy,  United  States 
Attorney,  for  comi)lainant,  and  Wm.  D. 
Fenton  and  Wm.  Singer,  Jr.,  and  Wm.  F. 
Herrin,  for  defendant,  filed  September  1, 
1897 7630 
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DEFENDANTS'  EXHIBIT  391 

Certified  copy  of  stipulation  case  No.  2657,  filed 
in  United  States  Circuit  Court,  District  of 
Oregon,  United  States  versus  Oregon  and  Cal- 
ifornia Railroad  Company,  signed  by  John  H. 
Hall,  United  States  Attorney,  for  complain- 
ant, and  Wm.  Singer,  Jr.,  and  Wm.  D.  Fen- 
ton,  for  defendant,  filed  December  3,  1902.  .  .7630 

DEFENDANTS'  EXHIBIT  392 

Certified  copy  of  stipulation  case  No.  1936,  filed 
in  United  States  Circuit  Court,  District  of 
Oregon,  United  States  versus  Oregon  and  Cali- 
fornia Railroad  Company  and  Oregon  Central 
Railroad  Company,  and  also  Oregon  and  Cali- 
fornia Railroad  Company  and  Oregon  Central 
Railroad  Company  versus  the  United  States, 
signed  by  F.  P.  Mays,  United  States  District 
Attorney,  for  the  United  States,  and  E.  C. 
Bronaugh,  L.  L.  McArthurand  Wm.  D.  Fen- 
ton,  for  the  Railway  Companies 7631 

DEFENDANTS'  EXHIBIT  393 

Miortgage  executed  by  Oregon  and  California 
Railroad  Company  to  Faxon  D.  Atherton  and 
Milton  S.  Latham,  April  15,  1870 7631 
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DEFENDANTS'  EXHIBIT  394 

Mortgage  executed  by  Oregon  Central  Railroad 
Company  to  Milton  S.  Latham  and  Faxon  D. 
Atherton,  July  15,  1871 7655 

DEFENDANTS'  EXHIBIT  395 

Mortgage  executed  by  Oregon  and  California 
Railroad  Company  to  Richard  Koehler  and 
Heinrich  Hohenemser,  January  1,  1881 7680 

DEFENDANT'S  EXHIBIT  396 

Mortgage  executed  by  Oregon  and  California 
Railroad  Company  to  Henry  Villard,  Horace 
White,  and  Charles  Edward  Bretherton,  June 
1,  1881 7720 

DEFENDANTS'  EXHIBIT  397 

Mortgage  (or  trust  deed)  executed  by  Oregon 
and  California  Railroad  Company  to  Henry 
Villard,  Robert  Davie  Peebles  and  Charles 
Edward  Bretherton,  June  2,  1881 7758 

DEFENDANTS'  EXHIBIT  398 

]Mortgage  executed  by  Oregon  and  California 
Railroad  Company  to  the  Farmers'  Loan  and 
Tmst  Company,  May  25,  1883 7792 
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DEFENDANT'S  EXHIBIT  398,  continued.  .7811 

DEFENDANT'S  EXHIBIT  399 7840 

(Mortgage  Oregon  &  California  Railroad 
Company  to  Farmers'  Loan  &  Trust  Com- 
pany, dated  May  26,  1883) 

DEFENDANT'S  EXHIBIT  400 7858 

(Deed  of  Trust  Oregon  &  California  Railroad 
Company  to  Latham,  Atherton  and  Norris, 
Trustees,  dated  April  15,  1870) . 

DEFENDANT'S  EXHIBIT  401 7876 

(Deed  European  &  Oregon  Land  Company  to 
Latham,  Atherton  and  Norris,  dated  July 
25,1874). 

DEFENDANT'S  EXHIBIT  402 7912 

(Quitclaim  deed  No.  1719,  issued  for  contract 
3827,  Oregon  and  California  Railroad  Com- 
pany to  the  City  of  Portland,  dated  March 
14,  1892). 

DEFENDANT'S  EXHIBITS,  unnumbered.  .  .7918 
(Letter  Benjamin  Harris  Brewster,  Attorney 
General,  to  Hon.  H.  M.  Teller,  Secretary 
of  the  Interior,  dated  June  15, 1882) . 
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( Statement  from  corporate  records  of  Oregon 
Central  Railroad  Company  of  Salem,  Ore- 
gon Central  Railroad  Company  of  Portland, 
and  Oregon  &  California  Railroad  Com- 
pany, compiled  by  Mr.  McAllaster) . 

(Patent  issued  by  the  United  States  to  Oregon 
&  California  Railroad  Company,  being  third 
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appear  these  words:  "For  Appellant  Union  Trust 
Company,  Dolph,  Mallory,  Simon  &  Gearin,  Port- 
land, Oregon,  Miller,  King,  Lane  &  Trafford,  and 
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Volume  XIV,  Page  7263 

Defendants'  Exhibit  331.  At  head  of  first  table 
should  be  the  words  "Benton  County." 

Page  7304 — 1st  line — add  letter  d  to  Bon  . 
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Land" 


Page   7583 — 1st   line,   49th   Congress    Vst   session 
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Volume  XIV,  Page  7791 

Before  certificate  of  John  B.  Coffey,  insert  "Rec'd 
for  record  Sept.  13th,  1881,  at  2:30  o'clock  P.  M." 
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Volume  XV.     Page  7920— 
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Volume  XV,  page  8395,  Index — 

Assignment  of  Errors  of  Southern  Pacific  Com- 
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Volume  XVI.     Page  8651— 

11th  line— "February    26th,    1914"    should    follow 
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Portland,  Oregon,  February  22,  1908. 
Mr.  Charles  W.  Eberlein, 

Acting  Land  Agent,  0.  &  C.  R.  R.  Company, 
San  Francisco,  California. 

Dear  Sir: 

We  are  sending  you  today,  from  The  Dalles, 
Oregon,  where  the  same  have  been  completed  by 
Mr.  B.  A.  Gifford,  photographer,  two  prints  each 
of  two  views  taken  by  Mr.  Gifford,  on  February 
20th,  1908,  from  a  point  in  the  South  half  of  Section 
8,  Township  7  South,  Range  6  West,  showing,  in 
so  far  as  possible,  view  of  Township  7  South,  Range 
7  West  and  western  portion  of  Township  7  South, 
Range  6  West.  These  views  show  in  a  general  way 
the  character  of  the  central  portion  of  Township  7 
South,  Range  7  West,  and  include  that  part  thereof 
covered  in  the  affidavit  of  Mr.  Homer  D.  Angell 
and  Mr.  B.  A.  Gifford,  and  tracing  accompanying 
the  same. 

The  tracing  sent  you  herewith  shows  the  point 
in  the  South  Half  of  Section  8,  Township  7  South, 
Range  6  West,  on  which  the  camera  stood  at  the 
time  the  views  were  taken.  The  two  views  cover 
the  same  territory,  the  only  difference  being  the 
land  immediately  adjacent  to  the  point  from  which 
the  views  were  taken,  the  hatched  line  on  tracing 
showing  land  included  in  view  No.  2  that  was  not 
included  in  view  No.  1.  The  camera,  in  View  No. 
1,  was  so  placed  as  to  expose  the  negative  pointing 
southeast  and  was  gradually  moved  until  it  reached 
the  direction  of  North  75°  West,  thus  taking  in  an 
angle  of  150  degrees.     In  view  No.  2  the  negative 
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Portland,  Oregon,  February  22,  1908. 
Mr.  Charles  W.  Eberlein, 

Acting  Land  Agent,  0.  &  C.  R.  R.  Company, 
San  Francisco,  California. 

Dear  Sir: 

We  are  sending  you  today,  from  The  Dalles, 
Oregon,  where  the  same  have  been  completed  by 
Mr.  B.  A.  Gifford,  photographer,  two  prints  each 
of  two  views  taken  by  Mr.  Gifford,  on  February 
20th,  1908,  from  a  point  in  the  South  half  of  Section 
8,  Township  7  South,  Range  6  West,  showing,  in 
so  far  as  possible,  view  of  Township  7  South,  Range 
7  West  and  western  portion  of  Township  7  South, 
Range  6  West.  These  views  show  in  a  general  way 
the  character  of  the  central  portion  of  Township  7 
South,  Range  7  West,  and  include  that  part  thereof 
covered  in  the  affidavit  of  Mr.  Homer  D.  Angell 
and  Mr.  B.  A.  Gifford,  and  tracing  accompanying 
the  same. 

The  tracing  sent  you  herewith  shows  the  point 
in  the  South  Half  of  Section  8,  Township  7  South, 
Range  6  West,  on  which  the  camera  stood  at  the 
time  the  views  were  taken.  The  two  views  cover 
the  same  territory,  the  only  difference  being  the 
land  immediately  adjacent  to  the  point  from  which 
the  views  were  taken,  the  hatched  line  on  tracing 
showing  land  included  in  view  No.  2  that  was  not 
included  in  view  No.  1.  The  camera,  in  View  No. 
1,  was  so  placed  as  to  expose  the  negative  pointing 
southeast  and  was  gradually  moved  until  it  reached 
the  direction  of  North  75°  West,  thus  taking  in  an 
angle  of  150  degrees.     In  view  No.  2  the  negative 
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was  first  exposed  with  the  camera  point  southeast, 
and  gradually  moved  westerly  until  it  pointed  north- 
w^est,  taking  in  an  angle  of  180\ 

You  will  understand  from  examination  of  the 
tracing  that  the  irregular  tract  included  in  the 
view  is  due  to  the  fact  that  high  divides  and  moun- 
tain ranges  cut  off  the  view  along  the  lines  shown 
by  the  green  on  the  tracing. 

To  said  tracing  and  said  views  we  have  attached 
affidavits  of  Mr.  Angell,  Mr.  Elliott  and  Mr.  Gif- 
ford,  stating  when  said  views  were  taken,  from 
what  point  and  what  territory  was  covered;  and 
further  that  the  character  of  the  land  and  timber 
shown  in  said  views  is  practically  the  same  as  the 
balance  of  the  township  and  also  of  the  western 
part  of  7  South,  6  West. 

We  also  enclose  two  prints  of  photograph  of  im- 
provements on  homestead  embracing  the  EV^  of 
NWVj  and  the  WV:-  of  NE^^  of  Section  17,  Town- 
ship 7  South,  Range  6  West.  The  improvements 
shown  in  this  photograph  are  the  only  improve- 
ments on  the  homestead,  which  was  taken  up  by 
homestead  entry  of  H.  D.  Tillotson,  a  good  many 
years  ago,  and  is  now  owned  by  Wessley  Atchinson 
and  William  McHardy.  No  land  on  this  homestead 
has  been  cleared,  about  two  acres  surrounding  the 
house  having  been  slashed.  This  perhaps  is  the 
best  "improved"  tract  of  land  taken  as  a  home- 
stead in  any  of  the  territory  covered  by  the  two 
panoramic  views.  We  give  you  this  view  for  the 
purpose  of  showing  the  nature  of  the  so-called  im- 
provements on  homesteads  taken  in  this  vicinity. 

We  also  hand  you  herewith  small  township  plats 
showing  the  amount  of  standing  timber  on   each 
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section  in  Township  7  South,  Range  7  West,  and 
Township  7  South,  Range  6  West,  as  shown  by 
cruises  made  by  Polk  County  during  the  summer 
of  1907  for  the  purposes  of  assessment.  You  will 
note  from  the  figures  shown  on  the  sections  that 
the  township  is  timbered  evenly  throughout,  with 
the  exception  of  some  of  the  eastern  portion  of 
Township  7  South,  Range  6  West.  These  figures 
are  authentic,  in  so  far  as  the  County  cruise  went. 
From  these  cruises  you  will  see  that  Township  7 
South,  Range  7  West,  is  a  solid  body  of  timber 
throughout  and  as  shown  by  the  panoramic  views 
is  very  rough  in  character  and  not  susceptible  of 
settlement  and  cultivation. 

In  accordance  with  your  telegram  of  February 
15th,  we  rushed  this  work  through  in  order  to  get 
the  photographs  to  you  by  the  24th  inst.,  which  is 
ten  days  from  the  date  of  your  telegram,  and  in 
so  doing  we  were  unable  to  take  views  of  individual 
claims  in  the  township  or  take  any  more  views  than 
those  we  send  today.  If  you  desire  individual  views 
of  the  various  claims  in  the  township,  as  outlined 
in  our  conversation  when  you  were  in  Portland,  if 
you  will  so  advise  we  shall  make  arrangements  to 
have  the  same  taken;  also  in  Township  27  South, 
Range  9  West. 

Very  respectfully, 

ANGELL  &  FISHER 

(Signed)         Per  Homer  D.  Angell 
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STATE  OF  OREGON       1 
COUNTY  OF  MULTNOMAH  |  ^^* 

We,  F.  A.  Elliott,  of  Newberg,  Yamhill  County, 
State  of  Oregon,  by  occupation  timber  estimator 
and  land  examiner,  and  Homer  D.  Angell,  of  Port- 
land, Multnomah  County,  State  of  Oregon,  being 
first  duly  sworn,  depose  and  say: 

That  we  are  well  acquainted  with  the  character 
of  the  land  in  Township  7  South,  Range  6  West, 
and  Township  7  South,  Range  7  West,  and  that 
Mr.  F.  A.  Elliott,  for  himself,  deposes  and  says 
that  he  has  frequently  been  thereon  and  that  he 
had  charge  of  the  cruising  of  these  two  townships 
during  the  summer  of  1907; 

And  we  further  depose  and  say,  that  the  attached 
tracing  within  the  limits  of  the  green  lines,  shows 
the  scope  of  country  included  within  the  two  views 
taken  by  Mr.  B.  A.  Gilford,  from  a  point  within 
the  South  Half  of  Section  8,  Township  7  South, 
Range  6  West,  on  the  20th  day  of  February,  1908; 
that  we  were  present  when  said  views  were  taken, 
and  that  we  are  familiar  with  the  territory  covered 
by  said  views;  that  the  said  views  cover  in  general 
the  following  lands  in  said  townships: 

In  Township  7  South,  Range  6  West:  Section 
18,  and  portions  of  Sections  7,  8,  16,  17,  21,  20,  19 
and  30,  and 

In  Township  7  South,  Range  7  West:  Sections 
24,  16  and  17,  and  portions  of  Sections  13,  14,  15, 
10,  9,  8,  7,  18,  19,  20,  21,  22,  23  and  25. 

We  further  depose  and  say  that  the  scope  of 
territory  described  above  as  covered  by  said  views 
and  by  tracing  herewith,  shows  the  general  char- 
acter of  the  township  in  regard  to  the  timber  there- 
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on;  that  the  same  is  timbered  in  about  the  same 
proportion  throughout  the  entire  township  of  7 
South,  Range  7  West;  and  that  the  scope  covered 
in  Township  7  South,  Range  6  West,  is  the  general 
average  of  the  timber  throughout  the  western  por- 
tion of  said  Township  7  South,  Range  6  West. 

(Signed)     F.  A.  ELLIOTT 
(Seal).  (Signed)     HOMER   D.   ANGELL 

Subscribed  and  sworn  to  before  me  this  21  day 
of  February,  A.  D.  1908. 

(Signed)     FOREST  S.  FISHER 
Notary  Public  for  Oregon. 


y  ss. 


State  of  Oregon 
County  of  Wasco  j 

I,  B.  A.  Gifford,  of  The  Dalles,  Wasco  County, 
State  of  Oregon,  being  first  duly  sworn  depose  and 
say  that  I  am  by  occupation  a  photographer;  that 
on  the  20th  day  of  February,  1908,  accompanied 
by  Mr.  F.  A.  Elliott,  Mr.  Homer  D.  Angell  and 
Mr.  L.  D.  McLeod,  I  went  to  a  point  in  the  South 
Half  of  Section  8,  Township  7  South,  Range  6  West, 
W.M.,  and  from  said  point  took  two  panoramic 
views  of  the  surrounding  country,  copies  of  which 
said  views  are  attached  hereto ;  and  that  said  views 
cover  a  distance  of  about  eight  miles  westerly 
through  the  central  portion  of  Township  7  South, 
Range  7  West,  and  also  a  portion  of  the  western 
part  of  Township  7  South,  Range  6  West;  and  I 
further  depose  and  say  upon  observation  of  the 
ground  and  from  information  and  belief,  that  the 
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attached  views  cover  the  following  portions  of 
Township  7  South,  Range  6  West:  Section  18,  and 
portions  of  Sections  7,  8,  16,  17,  21,  20,  19  and  30; 
and  on  Township  7  South,  Range  7  West:  Sections 
24,  16  and  17,  and  portions  of  Sections  13,  14,  15. 
10,  9,  8,  7,  18,  19,  20,  21,  22,  23  and  25;  and  that 
the  views  show  the  general  character  of  the  country 
and  timber  in  the  entire  locality  covered  in  Town- 
ship 7  South,  Range  7  West,  and  the  western  part 
of  Township  7  South,  Range  6  West. 

(Signed)     B.  A.  GIFFORD 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  February,  A.  D.  1908. 

(Signed)     HOMER  D.  ANGELL 
(Seal)  Notary  Public  for  Oregon. 

|En(lorse<ll      Defts.    Ex.    267.      Filed    May    10,    1913,    A.    M.    Cannon,    Clerk    U.    S. 
District  Court. 
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DEFENDANTS'  EXHIBIT  1 


8828  DEFENDANTS'  EXHIBIT  268   (Copy) 

Portland,  Ore., 
April  15,   1912. 
Mr.  B.  A.  McAllaster, 
Land  Commissioner, 
San  Francisco,  Cal. 
Dear  Sir: 

I  am  sending  you  under  separate  cover  two  copies 
of  panoramic  view  of  Township  20  S  Range  1  W, 
taken  by  Mr.  Gifford  from  a  point  near  the  quarter 
post  on  E  line  of  Sec.  12,  April  3rd  1912.  Also 
two  copies  of  a  smaller  view  (two  prints)  of  the 
NE  corner  of  Township  and  two  copies  of  a  small 
view  of  ''Eagle  Rest"  from  the  top  of  which  the 
panoramic  view  was  taken.  I  also  enclose  plat 
upon  which  I  have  shown  the  point  from  which  the 
photograph  was  taken,  location  of  Matthews'  Mill, 
the  logged  off  area,  Mt.  June  and  the  various  tracts 
connected  with  the  Lafferty  suits. 

The  panoramic  view  shows  a  full  half  circle  and 
takes  in  the  greater  part  of  Township  as  far  south 
and  west  as  the  divide.  Print  One  (to  the  right) 
shows  a  view  looking  north  into  the  Willamette 
Valley.  Print  Two  shows  Matthews'  Sawmill  and 
buildings  in  the  center  of  the  print.  The  top  of 
''Castle  Rock"  located  in  Section  19,  can  be  seen 
above  and  to  the  left  of  the  second  fir  tree.  The 
SEy,  of  Section  17  lies  on  the  first  ridge  below 
the  summit  and  near  the  left-hand  side  of  print 
Two.  The  logged-off  lands  in  center  of  print  Three 
are  in  Section  14.  Sections  25,  27  and  35  are  well 
up  on  the  summit  of  the  mountain,  and  as  nearly 
as  I  can  tell,  would  be  shown  in  print  Four;  pos- 
sibly Section  27  is  on  print  Three.  The  snow-cov- 
ered peak  at  the  left  is  Mount  June.    The  East  line 
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of  the  township  is  very  near  the  foot  of  Mount  June 
on  the  right-hand  side. 

There  are  no  settlements  in  this  township,  ex- 
cept a  few  small  ranches  and  a  sawmill  in  the 
northern  part  of  the  township,  and  these  are  con- 
fined to  the  bottom  lands  along  the  creeks.  One  or 
two  of  the  settlements  are  shown  in  the  second  sec- 
tion of  the  photograph. 

This  picture  was  taken  upon  a  very  cloudy  day 
and  the  atmosphere  was  not  clear;  consequently  it 
is  not  as  good  a  view  of  the  township  as  I  had  hoped 
to  obtain.  It  would  probably  have  been  better  to 
have  taken  the  picture  from  some  point  farther 
south,  so  that  a  closer  view  of  the  southern  part  of 
the  township  could  have  been  had;  although  it  is 
difficult  to  get  a  view  point  on  account  of  the  density 
of  the  timber,  in  which  there  are  no  open  points 
from  which  a  view  can  be  taken. 

Mr.  Gifford  says  he  could  not  have  gotten  a  better 
picture  with  the  large  camera,  under  same  condi- 
tions, in  fact,  he  does  not  think  it  would  have  shown 
up  at  a  distance  as  distinctly  as  the  smaller  camera 
with  which  this  picture  was  taken. 

I  have  had  three  sets  of  these  pictures  printed, 
but  am  sending  you  only  two  sets  at  the  present 
time.  Will  forward  the  others  later  if  you  desire 
them.  Mr.  Gifford's  charge  for  the  three  sets  of 
pictures  are  as  follows: — 

3  days'  time  at  $5.00  per  day $15.00 

7  negatives  at  50c  each  3.50 

3  sets  pictures  (21  prints)  at  50c  each      10.50 
Express  charges  on  camera  .50 

$29.50 
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Will  you  please  advise  me  whether  such  photo- 
graphs will  be  satisfactory,  or  whether  I  shall  have 
pictures  in  future  taken  with  the  large  camera, 
which  of  course  would  cost  a  great  deal  more;  not 
only  for  negatives  and  prints,  but  in  field  work  as 
well,  as  the  large  camera  weighs  about  300  pounds, 
making  it  more  difficult  and  expensive  to  handle  in 
the  mountains. 

Yours  truly, 

(Signed)     A.  W.  Rees 
AWR/T  Manager 
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2950.    Timber  view  of  NWi^  Section  9,  T.  4  N.,  R.  3  W. 
(Patented  Oct.  9,  1895) 

(See  letter  A.  W.  Rees,  Jime  28,  1912— File  464) 


[Endorsed]      No.    2950.      Defts.    E.x.    270.      Case    No.    2400— U.    S.    Circuit   Court    of   Appeals,    Ninth 
Circuit.     Defts.   E.x.  270-2950.     Received  March  28,   1914.     F.  D.  Monckton,  Clerk. 
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4.  This  is  a  view  of  the  timber  upon  the  southeast  corner  of  the  SEi/i 
of  Section  17,  Township  4  North,  Range  3  West.  The  man  appearing  in 
the  picture  is  standing  at  the  southeast  corner  of  Section  17.  The  cabin 
appearing  through  the  timber  in  the  distance  is  that  of  John  L.  Snyder. 
The  view  is  taken  looking  northwest. 

This  picture  was  taken  by  Fred  H.  McClure,  September  25,  1907. 

(Signed)       Homer  D.  Angell. 


[Endorsed]     No.  4.     Defts.   Ex.  270.     Case  No.  2400— U.   S.  Circuit  Court  of  Appeals,  Ninth  Circuit. 
Defts.  Ex.   270-4.     Received  March  28,   1914.     F.   D.   Monckton,  Clerk. 
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Q    ,^-     7J"m  I'^^^V^e   was  taken  on  the  southeast  corner  of  the  SEV.    of 

nor  r  !^'7"™*"^^  ^r'^'  ^'''^'  '^  ^'''-    T^^«  ^^i^-  ^^'^-  taken  looking 
ortheastc^Iy      The  size  of  the  timber  may  be  judged  by  comparison  with 
the  man  standing  near  the  large  tree  in  the  center. 

This  picture  was  taken  by  Fred  II.  I\lc(1ure,  September  25,  1907. 

(Signed)       Homer  D.  Angell. 

De/ts'^lr'iir''"/-    ■''f  m'^';  '/°-     "^'^  """■  ''"'-''■  ""■  ^"'^^"■■'  ^°"--'  °^  -^f^"-'^-  ^'-"th  Circuit. 
JJcfts.    tx.   270-6.      Received   March   28,    1914.      F.    1).    Monckton,   Clerk. 
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7.  This  is  a  view  taken  on  the  northeast  corner  of  the  SE14  of  Section 
17,  Township  4  North,  Range  3  West.  The  land  in  this  vicinity  is  very- 
rough  but  the  picture  has  failed  to  bring  out  this  feature  of  the  topography. 
The  view  was  taken  looking  northwest. 

This  picture  was  taken  by  Fred  II.  ]\IcClure,  September  25,  1907. 

(Signed)       Homer  D.  Angell. 


[Endorsed]     \o.  7.     Defts.   Ex.  270.     Case  No.  2400— U.   S.  Circuit  Court  of  Appeals,  Ninth  Circuit. 
Defts.  Ex.  270-7.     Received  March  2'^,   1914.     F.   D.  Monckton,  Clerk. 
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l:l     On  tli(>  back  of  this  picture  appears  the  following:  SEi/4  See    12 
11  S.  ]  E. 

[Endorsed]      No.    13.      Defts.    Ex.    273.      Case    No.    2400— U.    S.    Circuit    Court    of    Appeals, 
Ninth  Circuit.     Defts.   Ex.  273-13.     Received  March  28,    1914.     F.  D.   Monckton,  Clerk. 
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77.     Oil   the  l);i('k-  of  this  j)iotiir('  ;i|)p('ai'.s  the  follow- 
ing':      Si/o  NE,  Ni/o  SE,  See.  2,  8  S.,  8  W. 


1 


Iloineslead  of  John  F.  Johnson.     See  report  on  picture 
"A"  (No.  75). 

[  Enclorsi-d )  No.  17.  Dc-fts.  Ex.  273.  Case  No.  2400— U.  .S.  Circuit 
Court  of  Appeals,  Ninth  Circuit.  Defts.  Kx.  273-77.  Received  March  28, 
1914.      F.    I).    Monckton,    Clerk. 


DEFENDANTS'  EXHIBIT  273— Continued 
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78.  On  the  back  of  this  picture  appears  the  follow- 
ing:  Sy.  NE,  Ni/o  SE,  Sec.  2,  8  S.,  8  W.  John  F. 
Johnson,  Filed  2/15/00.  Pat.  6/23/02.  Sold  in  1905 
for  $2000.  Taken  Apr.  9,  1912.  C.  W.  Kempton. 
Looking  N.     For  report  see  picture  "A" 


r^-:d—    (No.  75). 


■>!        [Endorsed]   No.  78.    Defts.  Ex.  273.     Case  No.  2400— 
-If    U.    h.    Circuit   Court   of  Appeals,   Ninth   Circuit.      Defts. 
Ex.  273-78.     Received  March  28,   1914.   F.  D.  Monckton, 
Clerk. 
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82.     On  the  back  of  this  picture  appears  the  following 
View  of  SEi/4  Sec.  20,  7  S.,  7  W.  Robt.  B.  Hansen  Hd. 

See  picture  "C"    (No.  81). 

[Endorsed]  No.  82.  Defts.  Ex.  273.  Case  No.  2400— U.  S.  Circuit  Court  of 
Appeals,  Ninth  Circuit.  Defts.  Ex.  273-S2.  Received  March  28,  1914.  F.  D. 
Monckton,   Clerk. 
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Defendants'  Exhibit 
274 


CONSISTS 
OF  SIX  PHOTOGRAPHS 

NUMBERED  FOR  CONVENIENCE 

AS  FOLLOWS: 
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CONSISTS 
OF  4  PHOTOGRAPHS 

TAKEN  BY  BEN  IRWIN,   IN  DOUGLAS  COUNTY,   SHOWING 
ABANDONED  CABINS  (NUMBERED  FOR  CONVENIENCE) 

AS  FOLLOWS: 
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2.     On  SE  'SE-27-22S-6AV-lookmg  E. 


[Endorsed]  No.  2.  Defts.  Ex.  313.  Case  No.  2400— U.  S.  Circuit  Court  of 
Appeals,  Ninth  Circuit.  Defts.  Ex.  313-2.  Received  March  28,  1914.  F.  D. 
Monckton,   Clerk. 
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CONSISTS 

OF  A  PHOTOGRAPH 

AS  FOLLOWS: 
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CONSISTS 

OF  A  PHOTOGRAPH 

AS  FOLLOWS: 
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IN  THE  UNITED  STATES  CIRCUIT 

COURT  OF  APPEALS 

NINTH  CIRCUIT 


OREGON  &  CALIFORNIA  RAILROAD 
COMPANY,  a  corporation,  et  al.. 

Defendants  and  Appellants. 

JOHN  L.  SNYDER,  et  al, 

Cross-Complainants  and  Appellants. 

WILLIAM  F.  SLAUGHTER,  et  al. 

Interveners  and  Appellants. 
vs. 

THE  UNITED  STATES  OF  AMERICA, 

Appellee. 


No.2400 


ORDER  AUTHORIZING  PRINTING  BY  CLERK 
OF  PHOTOGRAPHIC  EXHIBITS. 

Based  upon  stipulation  of  parties,  set  out  in  para- 
graph VIII,  pages  8659-8660,  Volume  XVI,  Tran- 
script of  Record,  and  pursuant  to  due  notice  to 
attorneys  for  the  United  States,  and  on  application 
of  Wm.  F.  Herrin,  P.  F.  Dunne  and  Wm.  D.  Fenton, 
Solicitors  for  the  Defendants  and  Appellants,  Ore- 
gon &  California  Railroad  Company,  Southern 
Pacific  Company  and  Stephen  T.  Gage,  individually 
and  as  Trustee: 

IT  IS  HEREBY  ORDERED  that  photographic 
exhibits  known  as  ''Defendants'  Exhibits  267  to 
270,  both  inclusive,  273,  274,  313,  367,  371",  and 
"Government's  Exhibit  124",  now  certified  up  from 
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the  Court  below  and  filed  in  this  Court  as  a  part 
of  the  transcript  of  record  in  said  cause,  may  be 
printed  by  and  under  the  direction  of  Frank  D. 
Monckton,  Clerk  of  this  Court;  and  that  210  copies 
thereof  may  be  so  printed,  and  that  when  so  printed 
there  shall  be  filed  in  this  Court  51  copies  thereof 
as  a  part  of  the  transcript  of  record  for  the  use  of 
this  Court  and  of  the  Supreme  Court  of  the  United 
States,  in  case  of  an  appeal  to  that  Court  from  the 
decision  to  be  rendered  in  this  Court,  and  the 
remainder  of  said  volume  shall  be  delivered  to  the 
solicitors  of  record  of  the  appellants  Oregon  and 
California  Railroad  Company,  Southern  Pacific 
Company  and  Stephen  T.  Gage. 

IT  IS  FURTHER  ORDERED  that  said  exhibits 
may  be  withdrawn  by  the  appellants  from  the  files 
for  said  purpose,  and  delivered  to  the  solicitors  for 
the  aforesaid  appellants,  they  to  assume  all  risk  of 
loss  and  mutilation  and  damages  resulting  from 
delays. 

Dated:     April  7th  1914. 

Wm.  W.  Morrow, 

Circuit  Judge. 

Filed  Apr.  7th  1914 

F.  D.  Monckton, 
Clerk. 
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R.  2  E 8983 

57.  Improvements  of  James  Darcy,  SW 

1/4  Sec.  26,  T.  11  S.,  R.  2  E 8984 

58.  Homestead  of  Mathius  Schmid,  S  V-> 

of  SW  1/4  Sec.  22,  T.  10  S.,  R.  1  E .  . .  ?      8985 
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R.   1   E 8986 
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T.  10  S.,  R.  1  E 8987 

61.  View  of  NW  1/4  Sec.  20,  T.  10  S., 

R.   1   E 8988 

62.  Improvements  of  Fred  W.  Schultz, 

NE  1/4  Sec.  32,  T.  11  S.,  R.  2  E 8989 

63.  Improvements  of  C.  C.  Parker,  SW 

14  Sec.  20,  T.  11  S.,  R.  2  E 8990 

64.  Improvements  of  John  Holland,  NE 

1/4  Sec.  34,  T.  11  S.,  R.  2  E 8991 

65.  Homestead  of  Leon  D.  Hedge,  SW 

1/4  Sec.  34,  T.  8  S.,  R.  2  E 8992 

66.  Improvements  on  homestead  claim 
of  Alfred  Haldeman,  S  y^  of  SE  1/4 
and  S  i/>  of  SW  1/4  Sec.  18,  T.  7  S., 

R  6  W 8993 

67.  Homestead    improvements,    SE    14 

Sec.  10,  T.  10  S.,  R.  3  E 8994 

68.  Claim  of  W.  J.  Wiggs,  NW  1/4  Sec. 

10,  T.  10  S.,  R.  3  E 8995 

69.  Homestead    of    Louis    Pfandhoefer, 

NE  1/4  Sec.  10,  T.  8  S.,  R.  7  W 8996 

70.  71.     Homestead   of   Ole   Neilsen,    SE 

1/4  Sec.  10,  T.  8  S.,  R.  7  W 8997-8 

72.  Homestead  of  John  F.  Johnson,  S  ^^ 
of  NE  1/4  and  N  y>  of  SE  y4  Sec.  2, 

T.  8  S.,  R.  8  W 8999 

73.  Wilson    homestead,    SE    y^    Sec.    8, 

T.  4  N.,  R.  3  W.,  looking  W 9000 

74.  Anderson  homestead,  NE  14  Sec.  8, 

T.  4  N.,  R.  3  W 9001 
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75,  76,  77, 78.  Homestead  of  John  F. 
Johnson,  S  i/>  of  NE  1/4  and  N  i/>  of 
SE  1/4  Sec.  2,  T.  8  S.,  R.  8  W '  . .   9002-5 

79.  Claim  of  S.  R.  Skeels  on  SE  14  Sec. 

1,  T.  8  S.,  R.  8  W 9006 

80.  Another  view  of  SE   1/4  of  Sec.   1, 

T.  8  S.,  R.  8  W 9307 

81.  82.     Homestead  of  Robert  B.  Hansen, 

SE  1/4  Sec.  20,  T.  7  S.,  R.  7  W 9008-9 

83.  View  of  S  i/>  of  NE  14  and  N  V. 

of  SE  14  Sec.  24,  T.  10  S.,  R.  2  E 9010 

84.  Homestead  of  Alfred  Haldeman,  S 
y.  of  SE  1/4  and  S  V.  of  SW  1/4  Sec. 

18,  T.  7  S.,  R.  6  W 9011 

DEFENDANTS'  EXHIBIT  NO.  274.  .  .  .9013-9019 

Consisting  of  six  views   (with  nota- 
tions thereon)  as  follows: 

1.  View,  looking  E,  from  NW.  Cor.  Sec.  7, 
T.  4  S.,  R.  5  E.,  up  North  fork  of 
Clackamas  River 9014 

2.  View,  looking  W,  from  SE  Cor.  Sec. 

18,  T.  4  S.,  R.  5  E 9015 

3.  View,    taken    from    Snow    Peak,    of 

SE  1/4  of  SE  Vl  Sec.  5,  T.  11  S.,  R.  2  E.      9016 

4.  View,  taken  from  Snow  Peak,  in  SE 
1/4    of   SE    14,    of   Sec.    5,    T.    11    S., 

R.   2   E 9017 

5.  View  taken  from  Snow  Peak  on  SE 

1/4  of  Sec.  5,  T.  11  S.,  R.  2  E 9018 

6.  View   looking   NW   from   SE   corner 

Sec.  18,  T.  4  S.,  R.  5  E 9019 
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DEFENDANTS'  EXHIBIT  313 .9021-9025 

Consisting  of  4  views  (with  notations 
thereon)  as  follows: 
1.     View  taken  on  SE  Va  of  SE  Vt  Sec. 

27,  T.  22  S.,  R.  6  W.,  looking  SW 9022 

2      View  taken  on  land  last  mentioned 

'looking  E 9^23 

3.     View  taken  on  NW  Vt  of  SE  1/4  Sec. 

27,  T.  22  S.,  R.  6  W.,  looking  NW 9024 

4      View  taken  on  land  last  mentioned 
'looking    W 902^ 

DEFENDANTS'  EXHIBIT  367. 

View  of  Oregon  City,  Willamette  Falls, 

railroad  graded  under  Elliott  in  1868.   9027-8 

DEFENDANTS'  EXHIBIT  371. 

Retaining  walls  of  dry  rubble  masonry  at 

Oregon  City,  put  in  by  Elliott  in  1868..9029-o0 

GOVERNMENT'S  EXHIBIT  124. 

View  of  E.  J.  Mahan's  place,  W  Vj  of 
NW  1/4  and  NW  1/4  of  SW  V4  Sec. 
17,  T.  39  N.,  R.  1  E 9031-32 

Order  authorizing  printing  by  Clerk  of  ^ 

photographic  exhibits    903o-o4 
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Certificate  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  Certifying  Certain 
Questions  or  Propositions  of  Law  to  the  Su- 
preme Court  of  the  United  States  Under  Section 
239  of  the  Judicial  Code  (36  Stat.  1157). 

Whereas,  the  complainant  in  the  above  entitled 
cause,  appellee  herein,  on  September  4,  1908,  filed  its 
Bill  of  Complaint  against  the  defendants  and  appel- 
lants, and  cross-complainants,  appellants  herein, 
which  said  Bill  of  Complaint,  with  the  exhibits  made 
a  part  thereof,  is  set  out  in  Volume  I,  pp.  1-540,  both 
inclusive.  Record,  to  which  reference  is  here  made 
and  which  is  made  a  part  hereof ;  and 

Whereas,  thereafter,  cross-complainants,  on  Janu- 
ary 15, 1909,  filed  in  said  cause  their  cross-complaints, 
a  typical  one  of  which  is  the  cross-complaint  of  John 
L.  Snyder  and  others,  which  is  set  out  in  Volume  II, 
pp.  640,676,  both  inclusive,  Record,  to  which  refer- 
ence is  here  made  and  which  is  made  a  part  hereof ; 
and 

Whereas,  on  March  2,  1909,  B.  W.  Nunally  and 
others  were  allowed  to  file  their  petition  in  interven- 
tion, which  is  set  out  in  Volume  II,  pp.  541-638,  both 
inclusive.  Record,  to  which  reference  is  here  made 
and  which  is  made  a  part  hereof ;  and  which  petition 
in  intervention  is  typical  of  the  petitions  in  interven- 
tion of  all  other  interveners  herein;  and 

Whereas,  on  December  7, 1908,  the  defendants  and 
appellants,  Oregon  and  California  Railroad  Com- 
pany, Southern  Pacific  Company  and  Stephen  T. 
Gage,  individually  and  as  trustee,  filed  their  joint 
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and  several  demurrer  to  the  Bill  of  Complaint  herein, 
which  demurrer  is  set  out  in  Volume  II,  pp.  677-681, 
both  inclusive.  Record,  to  which  reference  is  here 
made  and  which  is  made  a  part  hereof ;  and 

Whereas,  on  February  13, 1909,  the  defendants  and 
appellants,  Oregon  and  California  Railroad  Com- 
pany, Southern  Pacific  Company,  and  Stephen  T. 
Gage,  individually  and  as  trustee,  filed  their  joint 
and  several  demurrer  to  the  cross-complaint  of  John 
L.  Snyder  and  others,  which  said  demurrer  is  set 
out  in  Volume  II,  pp.  688  to  691,  both  inclusive,  Rec- 
ord, to  which  reference  is  here  made  and  which  is 
made  a  part  hereof ;  and 

Whereas,  the  defendants  and  appellants,  Oregon 
and  California  Railroad  Company,  Southern  Pacific 
Company,  and  Stephen  T.  Gage,  individually  and  as 
trustee,  on  April  7,  1909,  filed  their  joint  and  several 
demurrer  to  the  petition  in  intervention  of  B.  W. 
Nunally  and  others,  which  said  demurrer  is  set  out 
in  Volume  II,  pp.  685^687,  both  inclusive,  Record, 
to  which  reference  is  here  made  and  which  is  made 
a  part  hereof ;  and 

Whereas,  on  March  1,  1909,  the  Union  Trust  Com- 
pany filed  its  demurrer  to  the  cross-complaint  of 
John  L.  Snyder  and  others,  which  said  demurrer  is 
set  out  in  Volume  II,  pp.  682-684,  both  inclusive. 
Record,  to  which  reference  is  here  made  and  which  is 
made  a  part  hereof;  and 

Whereas,  the  said  demurrer  of  the  Oregon  and 
California  Railroad  Company,  Southern  Pacific 
Company,  and  Stephen  T.  Gage,  individually  and  as 
trustee,  to  the  cross-complaint  of  John  L.  Snyder  and 
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others  is  typical  of  the  demurrer  filed  to  each  of  the 
cross-complaints  of  all  cross-complainants,  appel- 
lants herein;  and 

Whereas,  the  demurrer  of  the  Oregon  and  Cali- 
fornia Railroad  Company,  Southern  Pacific  Com- 
pany, and  Stephen  T.  Gage,  individually  and  as 
trustee,  filed  to  the  petition  in  intervention  of  B.  W. 
Nunally  and  others  is  typical  of  the  demurrer  filed 
to  each  of  the  petitions  in  intervention  of  all  other 
interveners  herein ;  and 

Whereas,  the  demurrer  of  the  Union  Trust  Com- 
pany to  the  cross-bill  of  John  L.  Snyder  and  others 
is  tj^pical  of  the  demurrer  filed  by  the  Union  Trust 
Company  to  the  cross-complaints  of  all  other  cross- 
complainants,  appellants  herein;  and 

Whereas,  said  several  demurrers  were  argued  and 
submitted  to  the  Court  by  the  respective  solicitors 
and  counsel  of  the  various  parties  herein  on  March 
13, 1909,  and  thereafter  on  April  24, 1911,  said  Court 
made  an  order  overruling  the  joint  and  several  de- 
murrer of  the  Oregon  and  California  Railroad  Com- 
pany, Southern  Pacific  Company,  and  Stephen  T. 
Gage,  individually  and  as  trustee,  to  the  Bill  of  Com- 
plaint herein,  and  sustained  the  demurrer  of  the 
'Oregon  and  California  Railroad  Company,  Southern 
Pacific  Company,  and  Stephen  T.  Gage,  individually 
and  as  trustee,  to  the  cross-complaint  of  John  L. 
Snj^der  and  others,  and  sustained  a  like  demurrer 
to  the  cross-complaint  of  all  other  cross-complain- 
ants, appellants  herein,  and  sustained  the  demurrer 
of  the  Oregon  and  California  Railroad  Company, 
Southern  Pacific  Company,  and  Stephen  T.  Gage, 
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individually  and  as  trustee,  to  the  petition  in  inter- 
vention of  B.  W.  Nunally  and  others,  and  sustained 
a  like  demurrer  of  the  said  Oregon  and  California 
Railroad  Company,  Southern  Pacific  Company,  and 
Stephen  T.  Gage,  individually  and  as  trustee,  to  each 
of  the  petitions  in  intervention  of  all  other  inter- 
veners herein,  and  sustained  the  demurrer  of  the 
Union  Trust  Company  to  the  cross-bill  of  John  L. 
Snyder  and  others,  and  sustained  a  like  demurrer 
to  the  cross-bill  of  each  of  the  other  cross-complain- 
ants; and 

Whereas,  the  Court  at  the  time  it  so  made  the  said 
order  as  to  each  of  the  said  several  demurrers,  filed 
an  opinion,  which  is  set  out  in  Volume  II,  pp.  696- 
855,  both  inclusive.  Record,  to  which  reference  is  here 
made  and  which  is  made  a  part  hereof ;  and 

Whereas,  within  the  time  allowed  by  the  Court,  the 
defendants  and  appellants,  Oregon  and  California 
Railroad  Company,  Southern  Pacific  Company,  and 
Stephen  T.  Gage,  individually  and  as  trustee,  on 
September  5, 1911,  duly  filed  in  said  Court  their  joint 
and  several  answer,  which,  as  amended  September 
8,  1911,  and  April  28,  1913,  by  leave  of  said  Court,  is 
set  out  in  Volume  II,  pp.  859-1155,  both  inclusive, 
Record,  to  which  reference  is  here  made  and  which 
is  made  a  part  hereof ;  and 

Whereas,  the  Union  Trust  Company  on  January  2, 
1912,  and  within  the  time  allowed  by  the  Court,  duly 
filed  its  amended  answer  as  amended  April  28,  1913, 
which  said  amended  answer  is  set  out  in  Volume  III, 
pp.  1165-1280,  both  inclusive,  Record,  to  which  refer- 
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ence  is  here  made  and  which  is  made  a  part  hereof; 
and 

Whereas,  on  November  1,  1911,  the  complainant 
filed  its  replication  to  the  amended  answer  of  the 
Oregon  and  California  Railroad  Company,  Southern 
Pacific  Company  and  Stephen  T.  Gage,  individually 
and  as  trustee,  which  said  replication  is  set  out  in 
Volume  III,  p.  1281,  Record,  to  which  reference  is 
here  made  and  which  is  made  a  part  hereof;  and  on 
November  3, 1911,  filed  its  replication  to  the  amended 
answ^er  of  the  Union  Trust  Company,  which  said 
replication  is  set  out  in  Volume  III,  p.  1282,  Record, 
to  which  reference  is  here  made  and  which  is  made 
a  part  hereof ;  and 

Whereas,  thereafter,  on  February  8,  1912,  said 
Court  made  an  order  appointing  Margaret  E.  Flem- 
ing special  examiner  to  take  and  report  the  testi- 
mony in  said  cause,  and  thereafter  said  testimony 
w^as  duly  taken  and  returned  into  Court  within  the 
time  allowed  by  the  order  thereof,  which  said  testi- 
mony has  been  preserved  in  the  Transcript  of  Record 
in  said  cause  in  a  "Statement  of  the  Evidence"  duly 
prepared  and  filed  in  and  approved  by  said  Court, 
which  "Statement  of  the  Evidence,"  with  all  the 
exhibits  therein  referred  to,  is  set  out  commencing 
with  Volume  IV,  p.  1551,  and  ending  with  Volume 
XV,  p.  7920,  Record;  and 

Whereas,  said  Court,  on  July  1, 1913,  entered  a  de- 
cree in  said  cause  in  favor  of  the  complainant  and 
against  the  defendants,  appellants  herein,  and  against 
the  cross-complainants,  appellants  herein,  and  inter- 
veners, appellants  herein,  whereby  it  was  ordered,  ad- 
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judged  and  decreed,  among  other  things,  as  follows: 

I. 

"That  all  of  those  certain  lands  and  estates  in 
lands  hereinafter  described  have  become,  and  now 
are,  forfeited  to,  and  the  title  to  all  of  said  lands  and 
estates  in  lands  has  reverted  to,  and  now  is  revested 
in  the  United  States  of  America,  and  all  of  said  lands 
and  estates  in  lands  now  are  the  absolute  property 
of  the  United  States  of  America,  free  from  any  and 
all  claim  or  claims  of  right,  title,  interest  or  lien,  in, 
to  or  upon  the  same  or  any  part  thereof,  by  or  in 
favor  of  the  defendants,  cross-complainants  and  in- 
terveners herein  or  either  or  any  of  them,  or  any 
party  or  parties  claiming  under  them  or  either  or  any 
of  them. 

11. 

That  the  title  of  the  United  States  of  America  to 
all  of  said  lands  and  estates  in  lands  be,  and  the  same 
hereby  is,  quieted  and  confirmed,  and  particularly 
as  to  any  and  all  claim  or  claims  of  right,  title,  inter- 
est or  lien  in,  to  or  upon  the  same  or  any  part  thereof, 
by  or  in  favor  of  the  defendants,  cross-complainants 
and  interveners  herein,  and  each  and  every  of  them, 
and  each  and  every  party  or  parties  claiming  under 
them  or  either  or  any  of  them. 

III. 

That  each  and  all  of  the  defendants,  cross-com- 
plainants and  interveners  herein,  and  their  respective 
officers  and  agents,  be,  and  they  and  each  of  them 
hereby  are,  forever  enjoined  and  restrained  from  in 
any  manner  claiming  or  asserting  any  right,  title, 
interest  or  lien  in,  to  or  upon  the  aforesaid  lands  and 
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estates  in  lands,  or  any  part  thereof;  and  from  in 
any  manner  selling,  conveying,  leasing  or  disposing 
of,  any  of  said  lands  or  estates  in  lands,  or  any  in- 
terest therein;  and  from  negotiating,  executing  or 
recording  any  document  or  instrument,  and  from 
doing  any  other  act  or  thing,  which  shall  in  any 
manner  affect  or  encumber  the  title  to  said  lands  or 
estates  in  lands,  or  any  part  thereof ;  and  from  going 
upon  said  lands  or  any  part  thereof;  and  from  cut- 
ting, removing  or  in  any  manner  using  or  injuring 
any  of  the  timber  or  other  natural  products  thereof ; 
and  from  in  any  manner  committing  trespass  upon 
said  lands  or  any  part  thereof;  and  from  in  any 
manner  using  or  interfering  with  said  lands  and  es- 
tates in  lands  or  any  part  thereof,  or  the  title  or  pos- 
session thereof ;  and  from  contracting  with,  inviting, 
inducing  or  in  any  manner  whatsoever  permitting 
others  to  do  any  of  the  things  aforesaid." 

Which  decree  is  set  out  in  Volume  III,  pp.  1296- 
1550,  both  inclusive,  Record;  and 

Whereas,  on  said  date  said  Court  likewise  made 
an  order  dismissing  the  cross-complaint  of  John  L. 
Snyder  and  others,  and  all  cross-complaints  herein, 
and  a  like  order  dismissing  the  petition  in  interven- 
tion of  B.  W.  Nunally  and  others,  and  the  petitions 
in  intervention  of  all  other  interveners,  appellants 
herein ;  and 

Whereas,  the  said  defendants,  appellants  herein, 
and  the  cross-complainants,  appellants  herein,  and 
the  interveners,  appellants  herein,  on  August  29, 
1913,  duly  filed  in  said  Court  their  joint  and  several 
petition  for  appeal,  which  is  set  out  in  Volume  XV, 
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pp.  7923-8020,  both  inclusive,  Kecord,  which  said 
petition  was  on  August  29,  1913,  duly  served  upon 
the  complainant  herein  and  its  solicitors  of  record  in 
said  cause ;  and  said  petition  for  allowance  of  appeal 
was  on  said  day  granted  and  said  appeal  allowed; 
and  the  joint  and  several  bond  of  the  said  appellants 
filed  in  and  approved  by  said  Court ;  and 

Whereas,  in  connection  therewith,  the  Oregon  and 
California  Eailroad  Company,  Southern  Pacific 
Company,  and  Stephen  T.  Gage,  individually  and  as 
trustee,  and  the  Union  Trust  Company,  individually 
and  as  trustee,  defendants-appellants  herein,  and 
John  L.  Snyder  and  others,  cross-complainants,  ap- 
pellants herein,  and  B.  W.  Nunally  and  others,  inter- 
veners, appellants  herein,  duly  and  severally  served 
and  filed  their  separate  and  respective  assignments 
of  errors  on  said  August  29,  1913,  which  said  several 
assignments  of  errors  are  set  out  in  Volume  XV, 
pp.  8021-8076,  both  inclusive,  pp.  8077-8137,  both 
inclusive,  pp.  8138-8198,  both  inclusive,  pp.  8199- 
8221,  both  inclusive,  pp.  8222-8282,  both  inclusive, 
pp.  8283-8391,  both  inclusive.  Record ;  and 

Whereas,  citation  on  said  joint  and  several  appeal 
was  duly  issued  out  of  said  Court  on  August  29, 1913, 
and  duly  served  upon  the  complainant  and  its  so- 
licitors on  said  date,  which  said  citation  with  admis- 
sion of  service  thereof  is  set  out  in  Volume  XVI, 
pp.  8425-8427,  both  inclusive.  Record;  and 

Whereas,  on  November  11,  1913,  the  said  John  L. 
Snyder  and  others,  defendants-cross-complainants- 
appellants  herein,  Wm.  F.  Slaughter  and  others,  in- 
terveners-appellants  herein,  filed  their  petition  for 
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a  separate  appeal,  which  is  set  out  in  Volume  XVI, 
pp.  842&-8469,  both  inclusive,  Record;  which  said 
petition  for  appeal  was,  after  due  service  thereof  on 
the  complainant  and  upon  the  defendants-appellants 
herein,  and  upon  their  respective  solicitors,  duly 
granted  and  allowed  by  the  Court;  and 

Whereas,  on  November  11,  1913,  said  cross-com- 
plainants and  interveners  filed  their  joint  and  several 
assignments  of  errors  in  connection  with  their  said 
separate  appeal,  which  are  set  out  in  Volume  XVI, 
pp.  8470-8624,  both  inclusive,  Record,  together  with 
due  admission  of  service  thereof  upon  the  complain- 
ant and  the  defendant-appellants  herein ;  and 

Whereas,  on  March  14,  1914,  a  stipulation  in  writ- 
ing was  entered  into  between  complainant  and 
defendants,  defendant-cross-complainants,  and  inter- 
veners, whereby,  among  other  things,  it  was  stipu- 
lated that  the  cross-appeal  of  the  defendants-cross- 
complainants  and  interveners  should  be  tried,  heard 
and  determined  at  the  same  time  and  upon  the  same 
record  as  in  and  upon  the  appeal  of  the  defendants 
Oregon  and  California  Railroad  Company,  Southern 
Pacific  Company,  Stephen  T.  Gage,  individually 
and  as  trustee,  and  Union  Trust  Company,  indi- 
vidually and  as  trustee,  and  that  said  cross-appeal 
should  be  so  tried,  heard  and  determined  upon  said 
record,  including  any  duly  constituted,  printed  record 
of  the  said  defendants-cross-complainants  and  inter- 
veners which  may  properly  constitute  the  appeal 
papers  upon  the  appeal ;  and  whereby  it  was  stipu- 
lated that: 

''Any  part  of  said  record  so  to  be  printed  on  the 
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main  appeal  or  upon  the  cross-appeal  may  be  con- 
sidered by  the  court,  whether  the  same  is  printed  as 
a  part  of  the  record  on  the  main  appeal  or  as  part 
of  the  record  on  the  cross-appeal.  All  questions 
raised  by  any  joint  Assignment  of  Error  filed  in  the 
main  appeal  by  the  cross-complainants  and  the  in- 
terveners therein  shall  be  considered  with  and  have 
like  effect  as  though  made  and  filed  separately  by 
each  of  the  cross-complainants  and  interveners  join- 
ing therein.  In  the  separate  or  cross-appeal  of  the 
cross-complainants  and  interveners  from  the  several 
orders  of  dismissal  and  from  the  judgment  and  de- 
cree entered  herein,  any  questions  raised  by  any  joint 
Assignment  of  Error  now  filed  herein  by  said  cross- 
complainants  and  interveners,  or  either  of  them,  shall 
be  considered  with  and  have  like  effect  as  though 
made  and  filed  separately  by  each  of  the  parties  join- 
ing therein." 

Whereas,  an  order  was  made  pursuant  to  said 
stipulation  on  said  date  in  accordance  therewith,  ap- 
proving the  same,  which  said  stipulation  and  order 
are  set  out  in  Volume  XVI,  pp.  8652-8664,  both  in- 
clusive. Record;  and 

Whereas,  the  time  to  file  the  record  on  appeal  in 
said  cause  with  the  Clerk  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  and  to 
docket  said  cause  therein,  was  from  time  to  time  duly 
enlarged  up  to  and  including  April  4,  1914,  and  pur- 
suant to  said  orders  the  record  on  appeal,  was  within 
the  time  allowed  by  the  order  of  the  Court  below 
and  of  the  Judge  thereof,  duly  filed  in  said  United 
States   Circuit   Court  of  Appeals   and  said  cause 
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docketed  in  said  last  named  Court,  which  said  record, 
printed  as  required  by  the  rules  of  this  Court,  was 
duly  certified  by  the  Clerk  of  the  District  Court  to 
this  Court,  and  said  cause  thereafter  and  on  May  29, 
1914,  came  on  for  hearing  upon  said  appeal,  and 
was  argued  and  submitted  to  the  Court  by  the  re- 
spective counsel  of  all  the  parties,  and  said  argu- 
ment was  concluded  and  said  cause  submitted  on 
June  1,  1914;  whereupon  the  Court,  after  hearing 
said  arguments,  and  having  taken  said  cause  under 

advisement,  now  on  this day  of ,  1914, 

has  determined  that  there  are  questions  in  this  cause 
which,  under  the  law,  should  be  certified  to  the  Su- 
preme Court  of  the  United  States,  pursuant  to  the 
provisions  of  Section  239  of  the  Judicial  Code,  (36 
Stat.  1157,  Chapter  231;  U.  S.  Comp.  Stat.  Supp. 
1911,  page  228). 

Whereupon  the  Court,  being  duly  advised,  makes 
the  following  Statement  of  Facts  in  connection  there- 
with. 

[Statement  of  Facts.] 

The  Act  of  July  25,  1866,  (14  Stat.  239),  is  as 
follows : 

"An  Act  granting  Lands  to  aid  in  the  Construction 
of  a  Railroad  and  Telegraph  Line  from  the  Cen- 
tral Pacific  Railroad,  in  California,  to  Portland, 
in  Oregon." 
"Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in  Con- 
gress assembled.  That  the  'California  and  Oregon 
Railroad  Company,'  organized  under  an  act  of  the 
State  of  California,  to  protect  certain  parties  in  and 
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to  a  railroad  survey, '  to  connect  Portland,  in  Oregon, 
with  Marysville,  in  California,'  approved  April 
sixth,  eighteen  hundred  and  sixty-three,  and  such 
company  organized  under  the  laws  of  Oregon  as  the 
legislature  of  said  State  shall  hereafter  designate, 
be,  and  they  are  hereby,  authorized  and  empowered 
to  lay  out,  locate,  construct,  finish  and  maintain  a 
railroad  and  telegraph  line  between  the  city  of  Port- 
land, in  Oregon,  and  the  Central  Pacific  Railroad,  in 
California,  in  the  manner  following,  to-wit :  The  said 
California  and  Oregon  Eailroad  Company  to  con- 
struct that  part  of  the  said  railroad  and  telegraph 
within  the  State  of  California,  beginning  at  some 
point  (to  be  selected  by  said  company)  on  the  Cen- 
tral Pacific  Railroad  in  the  Sacramento  Valley,  in 
the  State  of  California,  and  running  thence  north- 
erly, through  the  Sacramento  and  Shasta  valleys,  to 
the  northern  boundary  of  the  State  of  California; 
and  the  said  Oregon  company  to  construct  that  part 
of  the  said  railroad  and  telegraph  line  within  the 
State  of  Oregon ;  beginning  at  the  City  of  Portland, 
in  Oregon,  and  running  thence  southerly  through  the 
Willamette,  Umpqua  and  Rogue  River  valleys  to  the 
southern  boundary  of  Oregon,  where  the  same  shall 
connect  with  the  part  aforesaid  to  be  made  by  the 
first-named  company;  Provided,  That  the  company 
completing  its  respective  part  of  the  said  railroad 
and  telegraph  from  either  of  the  termini  herein 
named  to  the  line  between  California  and  Oregon 
before  the  other  company  shall  have  likewise  arrived 
at  the  same  line,  shall  have  the  right,  and  the  said 
company  is  hereby  authorized,  to  continue  in  con- 
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structing  the  same  beyond  the  line  aforesaid,  with 
the  consent  of  the  State  in  which  the  unfinished  part 
may  lie,  upon  the  terms  mentioned  in  this  act,  until 
the  said  parts  shall  meet  and  connect,  and  the  whole 
line  of  said  railroad  and  telegraph  shall  be  completed. 
Sec.  2.  And  be  it  further  enacted.  That  there  be, 
and  hereby  is,  granted  to  the  said  companies,  their 
successors  and  assigns,  for  the  purpose  of  aiding  in 
the  construction  of  said  railroad  and  telegraph  line, 
and  to  secure  the  safe  and  speedy  transportation  of 
the  mails,  troops,  munitions  of  war,  and  public  stores 
over  the  line  of  said  railroad,  every  alternate  section 
of  public  land,  not  mineral,  designated  by  odd  num- 
bers, to  the  amount  of  twenty  alternate  sections  per 
mile  (ten  on  each  side)  of  said  railroad  line;  and 
when  any  of  said  alternate  sections  or  parts  of  sec- 
tions shall  be  found  to  have  been  granted,  sold,  re- 
served, occupied  by  homestead  settlers,  pre-empted, 
or  otherwise  disposed  of,  other  lands,  designated  as 
aforesaid,  shall  be  selected  by  said  companies  in  lieu 
thereof,  under  the  direction  of  the  Secretary  of  the 
Interior,  in  alternate  sections  designated  by  odd  num- 
bers as  aforesaid,  nearest  to  and  not  more  than  ten 
miles  beyond  the  limits  of  said  first-named  alternate 
sections ;  and  as  soon  as  the  said  companies,  or  either 
of  them,  shall  file  in  the  office  of  the  Secretary  of 
the  Interior  a  map  of  the  survey  of  said  railroad, 
or  any  portion  thereof,  not  less  than  sixty  continu- 
ous miles  from  either  terminus,  the  Secretary  of  the 
Interior  shall  withdraw  from  sale  public  lands  herein 
granted  on  each  side  of  said  railroad,  so  far  as  located 
and  within  the  limits  before  specified.     The  lands 
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herein  granted  shall  be  applied  to  the  building  of 
said  road  within  the  States,  respectively,  wherein 
they  are  situated.  And  the  sections  and  parts  of 
sections  of  land  \vhich  shall  remain  in  the  United 
States  within  the  limits  of  the  aforesaid  grant  shall 
not  be  sold  for  less  than  double  the  minimum  price 
of  public  lands  when  sold ;  Provided,  that  bona  fide 
and  actual  settlers  under  the  pre-emption  laws  of 
the  United  States  may,  after  due  proof  of  settlement, 
improvement,  and  occupation,  as  now  provided  by 
law,  purchase  the  same  at  the  price  fixed  for  said 
lands  at  the  date  of  such  settlement,  improvement, 
and  occupation;  And  provided  also,  That  settlers 
under  the  provisions  of  the  homestead  act,  who  com- 
ply with  the  terms  and  requirements  of  said  act,  shall 
be  entitled,  within  the  limits  of  said  grant,  to  patents 
for  an  amount  not  exceeding  eighty  acres  of  the  land 
so  reserved  by  the  United  States,  anything  in  this 
act  to  the  contrary  notwithstanding. 

Sec.  3.  And  be  it  further  enacted,  Tliat  the  right 
of  way  through  the  public  lands  be,  and  the  same  is 
hereby  granted  to  said  companies  for  the  construc- 
tion of  said  railroad  and  telelgraph  line;  and  the 
right,  power,  and  authority  are  hereby  given  to  said 
companies  to  take  from  the  public  lands  adjacent  to 
the  line  of  said  road,  earth,  stone,  timber,  water,  and 
other  materials  for  the  construction  thereof.  Said 
right  of  way  is  granted  to  said  railroad  to  the  extent 
of  one  hundred  feet  in  width  on  each  side  of  said 
railroad  where  it  may  pass  over  the  public  lands,  in- 
cluding all  necessary  grounds  for  stations,  buildings, 
workshops,   depots,   machine-shops,  switches,   side- 
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tracks,  turn-tables,  water  stations,  or  any  other 
structures,  required  in  the  construction  and  operat- 
ing of  said  road. 

Sec.  4.  And  be  it  further  enacted,  That  when- 
ever the  said  companies,  or  either  of  them,  shall  have 
twenty  or  more  consecutive  miles  of  any  portion  of 
said  railroad  and  telegraph  line  ready  for  the  service 
contemplated  by  this  act,  the  President  of  the  United 
States  shall  appoint  three  commissioners,  whose 
compensation  shall  be  paid  by  said  company,  to  ex- 
amine the  same,  and  if  it  shall  appear  that  twenty 
consecutive  miles  of  railroad  and  telegraph  shall 
have  been  completed  and  equipped  in  all  respects  as 
required  by  this  act,  the  said  commissioners  shall  so 
report  under  oath  to  the  President  of  the  United 
States,  and  thereupon  patents  shall  issue  to  said 
companies,  or  either  of  them,  as  the  case  may  be,  for 
the  lands  hereinbefore  granted,  to  the  extent  of  and 
coterminous  with  the  completed  section  of  said  rail- 
road and  telegraph  line  as  aforesaid ;  and  from  time 
to  time,  whenever  twenty  or  more  consecutive  miles 
of  the  said  road  and  telegraph  shall  be  completed  and 
equipped  as  aforesaid,  patents  shall  in  like  manner 
issue  upon  the  report  of  the  said  commissioners,  and 
so  on  until  the  entire  railroad  and  telegraph  author- 
ized by  this  act  shall  have  been  constructed,  and  the 
patents  of  the  lands  herein  granted  shall  have  been 
issued. 

Sec.  5.  And  be  it  further  enacted.  That  the  grants 
aforesaid  are  made  upon  the  condition  that  the  said 
companies  shall  keep  said  railroad  and  telegraph  in 
repair  and  use,  and  shall  at  all  times  transport  the 
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mails  upon  said  railroad,  and  transmit  despatches 
by  said  telegraph  line  for  the  government  of  the 
United  States,  when  required  so  to  do  by  any  de- 
partment thereof,  and  that  the  government  shall  at 
all  times  have  the  preference  in  the  use  of  said  rail- 
roads and  telegraph  therefor  at  fair  and  reasonable 
rates  of  compensation,  not  to  exceed  the  rates  paid 
by  private  parties  for  the  same  kind  of  service.  And 
said  railroad  shall  be  and  remain  a  public  highway 
for  the  use  of  the  government  of  the  United  States, 
free  of  all  toll  or  other  charges  upon  the  transporta- 
tion of  the  property  or  troops  of  the  United  States; 
and  the  same  shall  be  transported  over  said  road  at 
the  cost,  charge,  and  expense  of  the  corporations  or 
companies  owning  or  operating  the  same,  when  so 
required  by  the  government  of  the  United  States. 

Sec.  6.  And  be  it  further  enacted.  That  the  said 
companies  shall  file  their  assent  to  this  act  in  the  De- 
partment of  the  Interior  within  one  year  after  the 
passage  hereof,  and  shall  complete  the  first  section 
of  twenty  miles  of  said  railroad  and  telegraph  within 
two  years,  and  at  least  twenty  miles  in  each  year 
thereafter,  and  the  whole  on  or  before  the  first  day 
of  July,  one  thousand  eight  hundred  and  seventy- 
five  ;  and  the  said  railroad  shall  be  of  the  same  gauge 
as  the  'Central  Pacific  Railroad'  of  California,  and 
be  connected  therewith. 

Sec.  7.  And  be  it  further  enacted.  That  the  said 
companies  named  in  this  act  are  hereby  required  to 
operate  and  use  the  portions  or  parts  of  said  railroad 
and  telegraph  mentioned  in  section  one  of  this  act 
for  all  purposes  of  transportation,  travel,  and  com- 


vs.  The  United  States  of  America.  19 

munipation,  so  far  as  the  government  and  public  are 
concerned,  as  one  connected  and  continuous  line ;  and 
in  such  operation  and  use  to  afford  and  secure  to  each 
other  equal  advantages  and  facilities  as  to  rates, 
time,  and  transportation,  without  any  discrimination 
whatever,  on  pain  of  forfeiting  the  full  amount  of 
damage  sustained  on  account  of  such  discrimination, 
to  be  sued  for  and  recovered  in  any  court  of  the 
United  States,  or  of  any  state,  of  competent  juris- 
diction. 

Sec.  8.  And  be  it  further  enacted,  That  in  case 
the  said  companies  shall  fail  to  comply  with  the 
terms  and  conditions  required,  namely,  by  not  filing 
their  assent  thereto  as  provided  in  section  six  of  this 
act,  or  by  not  completing  the  same  as  provided  in 
said  section,  this  act  shall  be  null  and  void,  and  all 
the  lands  not  conveyed  by  patent  to  said  company  or 
companies,  as  the  case  may  be,  at  the  date  of  any 
such  failure,  shall  revert  to  the  United  States.  And 
in  case  the  said  road  and  telegraph  line  shall  not  be 
kept  in  repair  and  fit  for  use,  after  the  same  shall 
Tiave  been  completed.  Congress  may  pass  an  act  to 
put  the  same  in  repair  and  use,  and  may  direct  the 
income  of  said  railroad  and  telegraph  line  to  be 
thereafter  devoted  to  the  United  States,  to  repay  all 
expenditures  caused  by  the  default  and  neglect  of 
said  companies  or  either  of  them,  as  the  case  may  be, 
or  may  fix  pecuniary  responsibility,  not  exceeding 
the  value  of  the  lands  granted  by  this  act. 

Sec.  9.  And  be  it  further  enacted,  That  the  said 
^California  and  Oregon  Eailroad  Company'  and  the 
said  'Oregon  Company'  shall  be   governed  by  the 
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provisions  of  the  general  railroad  and  telegraph  laws 
of  their  respective  States,  as  to  the  construction  and 
management  of  the  said  railroad  and  telegraph  line 
hereinbefore  authorized,  in  all  matters  not  provided 
for  in  this  act.  Wherever  the  word  'company'  or 
'companies'  is  used  in  this  act  it  shall  be  construed 
to  embrace  the  words  'their  associates,  successors, 
and  assigns,'  the  same  as  if  the  words  had  been  in- 
serted, or  thereto  annexed. 

Sec.  10.  And  be  it  further  enacted,  That  all  min- 
eral lands  shall  be  excepted  from  the  operation  of 
this  act ;  but  where  the  same  shall  contain  timber  so 
much  of  the  timber  thereon  as  shall  be  required  to 
construct  said  road  over  such  mineral  land  is  hereby 
granted  to  said  companies ;  Provided,  That  the  term 
'mineral  land'  shall  not  include  lands  containing 
coal  and  iron. 

Sec.  11.  And  be  it  further  enacted,  That  the  said 
companies  named  in  this  act  shall  obtain  the  consent 
of  the  legislatures  of  their  respective  States,  and  be 
governed  by  the  statutory  regulations  thereof  in  all 
matters  pertaining  to  the  right  of  way,  wherever  the 
said  road  and  telegraph  line  shall  not  pass  over  or 
through  the  public  lands  of  the  United  States. 

Sec.  12.  And  be  it  further  enacted,  That  Con- 
gress may  at  any  time,  having  due  regard  for  the 
rights  of  said  California  and  Oregon  railroad  com- 
panies, add  to,  alter,  amend,  or  repeal  this  act. 

Approved  July  25,  1866." 

The  Act  of  June  25,  1868,  (15  Stat.  80)  is  as  fol- 
lows : 
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"An  Act  to  amend  an  Act  entitled,  'An  Act  granting 
Lands  to  aid  in  the  Construction  of  a  Railroad 
and  Telegraph  Line  from  the  Central  Pacific 
Railroad,  in  California,  to  Portland,  in  Ore- 
gon.' " 

*'Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in  Con- 
gress assembled ;  That  section  six  of  an  act  entitled, 
*An  Act  granting  lands  to  aid  in  the  construction  of 
a  railroad  and  telegraph  line  from  the  Central  Pa- 
cific Railroad,  in  California,  to  Portland,  in  Oregon,' 
approved  July  twenty-fifth,  eighteen  hundred  and 
sixty-six,  be  so  amended  as  to  provide  that  instead 
of  the  times  now  fixed  in  said  section,  the  first  section 
of  twenty  miles  of  said  railroad  and  telegraph  shall 
be  completed  within  eighteen  months  from  the  pas- 
sage of  this  act,  and  at  least  twenty  miles  in  each  two 
years  thereafter,  and  the  whole  on  or  before  the  first 
day  of  July,  Anno  Domini  eighteen  hundred  and 
eighty. 

Approved  June  25, 1868. ' ' 

The  Act  of  April  10,  1869,  (16  Stat.  47)  is  as  fol- 
lows: 

"An  Act  to  amend  an  Act  entitled,  'An  Act  granting 
Lands  to  aid  in  the  Construction  of  a  Railroad 
and  Telegraph  Line  from  the  Central  Pacific 
Railroad,  in  California,  to  Portland,  in  Oregon,' 
approved   July   twenty-five,   eighteen   hundred 
and  sixty-six." 
"Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in  Con- 
gress assembled,  That  section  six  of  an  act  entitled, 
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*  An  act  granting  lands  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  the  Central  Pacific 
Railroad,  in  California,  to  Portland,  in  Oregon,' 
approved  July  twenty-five,  eighteen  hundred  and 
sixty-six,  be,  and  the  same  is  hereby,  amended  so  as 
to  allow  any  railroad  company  heretofore  designated 
by  the  legislature  of  the  State  of  Oregon,  in  accord- 
ance with  the  first  section  of  said  act,  to  file  its  assent 
to  such  act  in  the  Department  of  the  Interior  within 
one  year  from  the  date  of  the  passage  of  this  act ;  and 
such  filing  of  its  assent,  if  done  within  one  year  from 
the  passage  hereof,  shall  have  the  same  force  and 
effect  to  all  intents  and  purposes  as  if  such  assent 
had  been  filed  within  one  year  after  the  passage  of 
said  act ;  Provided,  That  nothing  herein  shall  impair 
any  rights  heretofore  acquired  by  any  railroad  com- 
pany under  said  act,  nor  shall  said  act  or  this  amend- 
ment be  construed  to  entitle  more  than  one  company 
to  a  grant  of  land:  And  provided  further,  That  the 
lands  granted  by  the  act  aforesaid  shall  be  sold  to 
actual  settlers  only,  in  quantities  not  greater  than 
one-quarter  section  to  one  purchaser,  and  for  a  price 
not  exceeding  two  dollars  and  fifty  cents  per  acre. 
Approved  April  10,  1869." 

The  Act  of  May  4, 1870,  (16  Stat.  94)  is  as  follows : 
"An  Act  granting  Lands  to  aid  in  the  Construction 
of  a  Railroad  and  Telegraph  Line  from  Port- 
land to  Astoria  and  McMinnville,  in  the  State 
of  Oregon." 
"Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in  Con- 
gress assembled,  That  for  the  purpose  of  aiding  in 
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the  construction  of  a  railroad  and  telegraph  line 
from  Portland  to  Astoria,  and  from  a  suitable  point 
of  junction  near  Forest  Grove  to  the  Yamhill  River, 
near  McMinnville,  in  the  State  of  Oregon,  there  is 
hereby  granted  to  the  Oregon  Central  Railroad  Com- 
pany, now  engaged  in  constructing  the  said  road,  and 
to  their  successors  and  assigns,  the  right  of  way 
through  the  public  lands  of  the  width  of  one  hundred 
feet  on  each  side  of  said  road,  and  the  right  to  take 
from  the  adjacent  public  lands  materials  for  con- 
structing said  road,  and  also  the  necessary  lands  for 
depots,  stations,  side  tracks,  and  other  needful  uses 
in  operating  the  road,  not  exceeding  forty  acres  at 
any  one  place;  and,  also,  each  alternate  section  of 
the  public  lands,  not  mineral,  excepting  coal  or  iron 
lands,  designated  by  odd  numbers  nearest  to  said 
road,  to  the  amount  of  ten  such  alternate  sections  per 
mile,  on  each  side  thereof,  not  otherwise  disposed  of 
or  reserved  or  held  by  valid  pre-emption  or  home- 
stead right  at  the  time  of  the  passage  of  this  act. 
And  in  case  the  quantity  of  ten  full  sections  per  mile 
cannot  be  found  on  each  side  of  said  road,  within  the 
said  limits  of  twenty  miles,  other  lands  designated 
as  aforesaid  shall  be  selected  under  the  direction  of 
the  Secretary  of  the  Interior  on  either  side  of  any 
part  of  said  road  nearest  to  and  not  more  than 
twenty-five  miles  from  the  track  of  said  road  to  make 
up  such  deficiency. 

Sec.  2.  And  be  it  further  enacted.  That  the  com- 
missioner of  the  general  land  office  shall  cause  the 
lands  along  the  line  of  the  said  railroad  to  be  surveyed 
with  all  convenient  speed.    And  whenever  and  as 
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often  as  the  said  company  shall  file  with  the  Secretary 
of  the  Interior  maps  of  the  survey  and  location  of 
twenty  or  more  miles  of  said  road,  the  said  Secretary 
shall  cause  the  said  granted  lands  adjacent  to  and 
coterminous  with  such  located  sections  of  road  to  be 
segregated  from  the  public  lands ;  and  thereafter  the 
remaining  public  lands,  subject  to  sale  within  the 
limits  of  the  said  grant,  shall  be  disposed  of  only  to 
actual  settlers  at  double  the  minimum  price  for  such 
lands:  And  provided  also,  That  settlers  under  the 
provisions  of  the  homestead  act  who  comply  with  the 
terms  and  requirements  of  said  act,  shall  be  entitled, 
within  the  said  limits  of  twenty  miles,  to  patents  for 
an  amount  not  exceeding  eighty  acres  each  of  the  said 
ungranted  lands,  anything  in  this  act  to  the  contrary 
notwithstanding. 

Sec.  3.  And  be  it  further  enacted.  That  whenever 
and  as  often  as  the  said  company  shall  complete  and 
equip  twenty  or  more  consecutive  miles  of  the  said 
railroad  and  telegraph,  the  Secretary  of  the  Interior 
shall  cause  the  same  to  be  examined,  at  the  expense  of 
the  company,  by  three  commissioners  appointed  by 
him;  and  if  they  shall  report  that  such  completed  sec- 
tion is  a  first-class  railroad  and  telegraph,  properly 
equipped  and  ready  for  use,  he  shall  cause  patents  to 
be  issued  to  the  company  for  so  much  of  the  said 
granted  lands  as  shall  be  adjacent  to  and  coterminous 
with  the  said  completed  sections. 

Sec.  4.  And  be  it  further  enacted.  That  the  said 
alternate  sections  of  land  granted  by  this  act,  ex- 
cepting only  such  as  are  necessary  for  the  company 
to  reserve  for  depots,  stations,  side  tracks,  wood 
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yards,  standing  ground,  and  other  needful  uses  in 
operating  the  road,  sliall  be  sold  by  the  company  only 
to  actual  settlers,  in  quantities  not  exceeding  one  hun- 
dred and  sixty  acres  or  a  quarter  section  to  any  one 
settler,  and  at  prices  not  exceeding  two  dollars  and 
fifty  cents  per  acre. 

Sec.  5.  And  be  it  further  enacted.  That  the  said 
company  shall,  by  mortgage  or  deed  of  trust  to  two  or 
more  trustees,  appropriate  and  set  apart  all  the  net 
proceeds  of  the  sales  of  the  said  granted  lands,  as  a 
sinking  fund,  to  be  kept  invested  in  the  bonds  of  the 
United  States,  or  other  safe  and  more  productive  se- 
curities, for  the  purchase  from  time  to  time,  and  the 
redemption  at  maturity,  of  the  first  mortgage  con- 
struction bonds  of  the  company,  on  the  road  depots, 
stations,  side  tracks,  and  wood  yards,  not  exceeding 
thirty  thousand  dollars  per  mile  of  road,  payable  in 
gold  coin  not  longer  than  thirty  years  from  date,  with 
interest  payable  semi-annually  in  coin  not  exceeding 
the  (rate)  of  seven  per  centum  per  annum;  and  no 
part  of  the  principal  or  interest  of  the  said  fund  shall 
be  applied  to  any  other  use  until  all  the  said  bonds 
shall  have  been  purchased  or  redeemed  and  cancelled ; 
and  each  of  the  said  first  mortgage  bonds  shall  bear 
the  certificate  of  the  trustees,  setting  forth  the  man- 
ner in  which  the  same  is  secured  and  its  payment  pro- 
vided for.  And  the  district  court  of  the  United 
States,  concurrently  with  the  State  courts,  shall  have 
original  jurisdiction,  subject  to  appeal  and  writ  of 
error,  to  enforce  the  provisions  of  this  section. 

Sec.  6.  And  be  it  further  enacted.  That  the  said 
company  shall  file  with  the  Secretary  of  the  Interior 
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its  assent  to  this  act  within  one  year  from  the  time  of 
its  passage ;  and  the  foregoing  grant  is  upon  condition 
that  said  company  shall  complete  a  section  of  twenty 
or  more  miles  of  said  railroad  and  telegraph  within 
two  years,  and  the  entire  railroad  and  telegraph 
within  six  years,  from  the  same  date. 

Approved  May  4, 1870." 

On  January  3,  1913,  the  complainant  and  the  de- 
fendants appellants  Oregon  and  California  Eailroad 
Company,  Southern  Pacific  Company,  Stephen  T. 
Gage,  individually  and  as  Trustee,  and  Union  Trust 
Company,  individually  and  as  trustee,  made  and  filed 
in  said  cause,  as  a  part  of  the  evidence  therein,  a 
"Stipulation  as  to  the  Facts,"  in  substance  as  fol- 
lows: 

On  July  25, 1866,  Congress  passed  an  Act  entitled, 
**  An  Act  granting  lands  to  aid  in  the  Construction  of 
a  Railroad  and  Telegraph  Line  from  the  Central  Pa- 
cific Railroad,  in  California,  to  Portland,  in  Oregon," 
which  act  was  approved  and  became  operative  on  July 
25,  1866,  and  that  said  act  was  amended  by  an  Act  of 
Congress  approved  June  25,  1868,  hereinbefore  set 
out,  and  that  a  copy  of  the  Articles  of  Incorporation 
of  the  Oregon  Central  Railroad  Company  of  Port- 
land, Oregon,  is  as  follows : 

Know  all  Men  by  These  Presents,  That  we,  the  un- 
dersigned citizens  of  the  State  of  Oregon,  do  hereby 
associate  ourselves  together  as  a  private  incorpora- 
tion, under  and  by  virtue  of  the  General  Incorpora- 
tion law  of  said  State. 

1st. 

The  corporation  hereby  created  shall  be  known  as 
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the  ''Oregon  Central  Railroad  Company,"  and  its 
duration  unlimited. 

2nd. 

The  object  and  business  of  the  corporation  shall  be 
to  construct  and  operate  a  railroad  from  the  City  of 
Portland,  through  the  Willamette  Valley  to  the 
southern  boundary  of  the  State;  under  the  laws  of 
Oregon,  and  the  law  of  Congress  recently  passed 
granting  land  and  aid  for  such  purpose. 

3rd. 

The  corporation  shall  have  its  principal  office  in  the 
City  of  Portland. 

4th. 

The  capital  stock  of  said  corporation  shall  be  five 
million  dollars,  divided  into  general,  and  preferred 
interest-bearing  stock,  in  such  proportions  as  the  in- 
corporators, or  board  of  directors,  may  deem  proper. 

5th. 

The  amount  of  each  share  of  the  capital  stock  shall 
be  one  hundred  dollars. 

The  termini  of  the  railroad  proposed  to  be  con- 
structed by  said  company,  shall  be  for  the  northern 
end,  at  the  City  of  Portland,  and  for  the  southern  end 
at  some  point  on  or  near  the  southern  boundary  of 
the  State,  as  may  be  hereafter  determined  by  actual 
survey. 
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In  Witness  Whereof  we  have  here  set  our  hands 

and  seals  this day  of  September,  A.  D.  1866. 

J.  S.  SMITH  Seal. 

I.  R.  MOORES  Seal. 

J.  H.  MITCHELL  Seal. 

E.  D.  SHATTUCK  Seal. 
JESSE  APPLEGATE  Seal. 

F.  A.  CHENOWETH  Seal. 
JOEL  PALMER  Seal. 
H.  W.  CORBETT  Seal. 
M.  M.  MELVIN  Seal. 
GEO.  L.  WOODS  Seal. 
R.  R.  THOMPSON  Seal. 
J.  C.  AINSWORTH  Seal. 
S.  G.  REED  Seal. 
JOHN  McCRACKEN  Seal. 
C.  H.  LEWIS  Seal. 
B.  F.  BROWN  Seal. 
T.  H.  COX  Seal. 
J.  GASTON  Seal. 

(Five  cents  in  Revenue  Stamps,  canceled.) 

State  of  Oregon,  Marion  County, — ss. 

Be  it  known  that  the  persons  whose  names  are  at- 
tached to  the  foregoing  Articles  of  Incorporation,  ap- 
peared before  me,  the  undersigned,  a  Notary  Public 
for  and  within  said  county  and  state,  respectively, 
and  at  the  time  and  places  herein  named,  to-wit,  J.  S. 
Smith,  I.  R.  Moores,  J.  H.  Mitchell,  E.  D.  Shattuck, 
Jesse  Applegate,  F.  A.  Chenoweth,  Joel  Palmer,  and 
H.  W.  Corbett  at  Salem,  in  said  State,  on  or  about  the 
29th  day  of  September,  1866,  and  M.  M.  Melvin,  at 
Salem,  on  or  about  October  23rd,  1866,  and  George 
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L.  Woods,  at  Salem,  on  or  about  November  10,  1866, 
and  R.  R.  Thompson,  J.  C.  Ainsworth,  S.  G.  Reed, 
Jno.  McCraeken,  and  C.  H.  Lewis,  at  Portland, 
Oregon,  on  the  16th  day  of  Nevember,  1866 ;  and  they 
the  said  several  subscribing  persons  to  the  aforesaid 
Articles  of  Incorporation  did  then  and  there,  at  the 
several  times  set  forth  in  this  certificate,  sign  and 
seal  said  articles  before  me  and  in  my  presence,  and 
acknowledged  the  said  signing  and  sealing  to  be  their 
voluntary  act  and  deed  for  the  purposes  set  forth  in 
said  articles. 

In  Witness  Whereof,  I  have  here  set  my  signature 
as  said  Notary  Public  and  attached  my  official  seal 
this  16th  day  of  November,  A.  D.  1866. 

(Official  Seal)  J.  GASTON, 

Notary  Public. 

(Five  cents  in  Revenue  Stamps,  canceled.) 
State  of  Oregon,  County  of  Marion, — ss. 

On  this  20th  day  of  November,  A.  D.  1866,  before 
me,  a  Notary  Public  in  and  for  said  county,  person- 
ally came  the  within  named  B.  F.  Brown,  Thos  H. 
Cox,  and  J.  Gaston,  who  are  personally  known  to  me 
to  be  the  identical  persons  whose  names  are  sub- 
scribed to  the  within  instrument,  and  acknowledged 
to  me  that  they  signed  the  same  for  the  purposes 
therein  set  forth. 

Witness  my  hand  and  seal  of  office  this  20th  day  of 
November,  A.  D.  1866. 

(Seal)  SETH  R.  HAMMER, 

Notary  Public. 
(Endorsed) 

Filed  in  the  office  of  the  Secretary  of  State  this  21st 
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day  of  November,  A.  D.  1866,  at  lOVs  o'clock  A.  M. 

SAMUEL  E.  MAY, 

Secretary  of  State. 

The  original  of  said  last  mentioned  document  was 
presented  to  the  Secretary  of  State  on  October  6, 
1866,  by  Joseph  Gaston,  who  requested  the  Secretary 
to  file  the  same  and  permit  him  (Gaston)  to  imme- 
diately withdraw  it  for  exhibition  to  the  legislature 
or  Oregon,  then  in  session.  Whereupon  the  Secre- 
tary of  State  wrote  with  a  lead  pencil,  the  date  ''Oc- 
tober 6,  1866,"  on  the  back  of  said  document,  or  on 
an  envelope  containing  same,  and  Gaston  imme- 
diately departed  with  said  document  and  envelope  in 
his  (Gaston's)  possession,  and  it  was  not  returned 
to  the  Secretary  of  State's  office  until  November  21, 
1866.  At  the  time  said  document  was  presented  to 
said  Secretary,  no  certificate  or  certificates  of  ac- 
knowledgment were  appended  thereto,  and  the  only 
signatures  thereon  were  those  of  J.  S.  Smith,  I.  R. 
Moores,  J.  H.  Mitchell,  E.  D.  Shattuck,  Jesse  Apple- 
gate,  F.  A.  Chenoweth,  Joel  Palmer  and  H.  W.  Cor- 
bett.  At  the  time  said  document  was  returned  to  the 
Secretary  of  State's  office  on  November  21,  1866,  it 
was  in  the  form  set  forth  above. 

The  said  Oregon  Central  Railroad  Company  (of 
Portland)  projected  its  railroad  line  from  the  City  of 
Portland  in  a  westerly  direction  to  the  village  of 
Forest  Grove,  and  thence  southerly  to  and  bej^ond  the 
village  of  McMinnville,  on  the  westerly  side  of  the 
Willamette  River,  from  which  circimistances  the  said 
company  became  known  as,  and  is  hereinafter  desig- 
nated and  referred  to  as  the  "West  Side  Company," 
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and  its  railroad  line  became  known  as  the  "West 
Side  Line." 

On  October  10,  1866,  the  legislature  of  the  State  of 
Oregon  adopted,  and  the  Governor  of  said  state  ap- 
proved, Joint  Resolution  as  follows: 

"Whereas,  The  Congress  of  the  United  States,  at 
its  last  session,  passed  an  act  granting  land  to  aid  in 
the  construction  of  a  railroad  and  telegraph  from  the 
Central  Pacific  Railroad  in  California,  to  Portland, 
Oregon,  and  made  it  the  duty  of  the  Legislative  As- 
sembly of  the  State  of  Oregon  to  designate  the  com- 
pany, organized  under  the  laws  of  Oregon,  which 
shall  receive  that  part  of  said  land  grant  lying  within 
the  State  of  Oregon ;  therefore,  be  it 

"Resolved  by  the  House,  the  Senate  Concurring, 
That  the  'Oregon  Central  Railroad  Company,'  a  com- 
pany organized  under  the  general  incorporation  laws 
of  this  State,  be  and  the  same  is  hereby  designated 
as  the  company  which  shall  be  entitled  to  receive  the 
land  granted  and  all  the  benefits  of  an  Act  of  Congress 
approved  July  25,  1866,  entitled,  'An  Act  granting 
land  to  aid  in  the  construction  of  a  railroad  and  tele- 
graph line  from  the  Central  Pacific  Railroad  in  Cali- 
fornia, to  Portland,  Oregon, '  so  far  as  the  said  grant 
applies  to  the  State  of  Oregon." 

The  West  Side  Company,  assuming  itself  to  have 
been  lawfully  designated  thereby,  on  May  25,  1867, 
through  its  Board  of  Directors,  adopted  a  resolution 
assenting  to  said  Act  of  Congress  approved  July  25, 
1866,  and  on  July  6, 1867,  filed  a  certified  copy  of  said 
resolution  in  the  office  of  the  Secretary  of  the  In- 
terior, together  with  a  certified  copy  of  its  Articles  of 
Incorporation,  and  a  certified  copy  of  the  said  Joint 
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Resolution  of  the  legislature  of  the  State  of  Oregon, 
and  on  or  about  August  20, 1868,  the  West  Side  Com- 
pany filed  in  the  Department  of  the  Interior  a  map 
of  survey  of  its  said  projected  line  of  railroad,  a  copy 
whereof,  on  a  reduced  scale,  is  referred  to  and  made 
a  part  of  the  Stipulation,  as  Exhibit  No.  2,  and  is  set 
out  in  Volume  IV,  p.  1629,  Record,  to  which  reference 
is  here  made,  and  which  is  made  a  part  hereof. 

On  April  22,  1867,  the  original  Articles  of  Incor- 
poration of  the  Oregon  Central  Railroad  Company 
(of  Salem)  were  filed  in  the  office  of  the  Secretary  of 
State  of  the  State  of  Oregon,  a  correct  copy  of  which 
said  Articles  is  as  follows: 

Know  all  Men  by  These  Presents,  That  we,  J.  H. 
Moores,  Geo.  L.  Woods,  S.  Ellsworth,  by  Geo.  L. 
Woods,  his  Attorney,  I.  R.  Moores,  E.  N.  Cooke  and 
J.  S.  Smith,  by  I.  R.  Moores,  their  Attorney,  and 
Samuel  A.  Clarke,  have  this  day  incorporated  our- 
selves under  and  in  accordance  with  the  laws  of  Ore- 
gon, and  we  adopt  the  following  as  our  Articles  of 

Incorporation. 

ARTICLE  FIRST. 

This  corporation  shall  be  known  as  and  do  busi- 
ness under  the  name  of  the  OREGON  CENTRAL 
RAILROAD  COMPANY. 

ARTICLE  SECOND. 

The  enterprise,  occupation  and  business  for  which 
the  company  incorporates  is  to  construct  a  railroad 
with  all  the  necessary  branches,  fixtures,  buildings 
and  appurtenances  from  Portland,  in  Oregon,  south- 
erly about  three  hundred  miles  to  the  California  line, 
to  maintain  the  said  road;  in  good  condition  and  re- 
pair, and  to  employ  the  same  in  the  transportation 
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of  freight  and  passengers  and  freight. 
ARTICLE  THIRD. 
The  principal  office  for  the  transaction  of  the  busi- 
ness of  the  Company  shall  be  kept  at  the   City   of 
Salem,  Marion  County,  Oregon. 

ARTICLE  FOURTH. 

The  capital  stock  of  the  OREGON  CENTRAL 
RAILROAD  COMPANY  shall  be  fixed  at  Seven 
Million  Two  Hundred  and  Fifty  Thousand  Dollars 
($7,250,000.00). 

ARTICLE  FIFTH. 

The  number  of  shares  of  the  capital  stock  shall  be 
Seventy-two  Thousand  Five  Hundred  (72,500)  and 
the  amount  of  each  share  of  the  stock  shall  be  One 
Hundred  Dollars  ($100.00). 

ARTICLE  SIXTH. 

The  period  of  time  during  which  the  company  shall 
remain  in  operation  is  not  limited  as  to  duration. 

In  testimony  of  our  adoption  of  the  foregoing  Arti- 
cles of  Incorporation,  witness  our  hands  and  seals 
this  the  twenty-second  day  of  April,  A.  D.  1867. 

JOHN  H.  MOORES.  (Seal) 

GEO.  L.  WOODS.  (Seal) 

S.  ELLSWORTH. 

By  GEO.  WOODS,  Atty.      (Seal) 
L  R.  MOORES.  (Seal) 

L  S.  SMITH. 

Per  L  R.  MOORES,  Atty.     (Seal) 
E.  N.  COOKE. 

Per  L  R.  MOORES,  Atty.     (Seal) 
SAM'L  A.  CLARKE.  (Seal) 

(Fifteen  cents  in  revenue  stamps  cancelled.) 
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State  of  Oregon,  Marion  County — ss. 

BE  IT  REMEMBERED  that  on  this  the  twenty- 
second  day  of  April,  A.  D.  1867,  personally  came  be- 
fore me,  a  Notary  Public  in  and  for  said  County  and 
State,  the  within  named  I.  R.  Moores,  Geo.  L.  Woods, 
I.  R.  Moores,  for  himself  and  also  as  Attorney  in 
Fact  for  each  of  the  following  named  persons:  J.  S. 
Smith  and  E.  N.  Cooke  and  S.  Ellsworth,  by  Geo.  L. 
Woods,  his  Atty.  and  S.  A.  Clarke,  who  severally 
acknowledged  that  they  signed  the  within  and  fore- 
going instrimient;  in  person  or  as  Attorney,  for  the 
uses  and  purposes  therein  named. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  Notarial  Seal  this  the  day  and  year  above  writ- 
ten. 

(Notarial  Seal)  C.  S.  WOODWORTH, 

Notary  Public. 

(Five  cents  in  revenue  stamps  cancelled.) 
(Endorsed) 

Articles  of  Incorporation  of  Oregon  Central  R.  R. 
Co.  Filed  in  the  office  of  the  Secretary  of  State  this 
22nd  day  of  April,  A.  D.  1867. 

I.  R.  MOORES, 
Acting  Secy,  of  State. 

On  or  about  April  22,  1867,  the  persons  whose 
names  were  subscribed  to  the  said  Articles  of  Incor- 
poration, contending  that  the  West  Side  Company 
was  never  lawfully  incorporated  or  organized,  and 
designing  to  secure  the  grants,  franchises  and  other 
benefits  of  the  said  Act  of  Congress  approved  July 
25,  1866,  caused  proceedings  to  be  taken  that  were 
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intended  to  organize  under  the  general  incorporation 
laws  of  the  State  of  Oregon,  the  Oregon  Central  Rail- 
road Company  (of  Salem),  named  in  the  said  Arti- 
cles of  Incorporation  filed  as  aforesaid  on  April  22, 
1867.  The  last  mentioned  Oregon  Central  Railroad 
Company  (of  Salem)  projected  its  railroad  line  on 
the  easterh'  side  of  the  Willamette  River,  from 
which  circumstance  it  became  known  as  and  is  desig- 
nated and  referred  to  as  the  ''East  Side  Company," 
and  its  railroad  line  became  known  as  the  "East 
Side  Line." 

The  East  Side  Company,  in  furtherance  of  its 
aforesaid  design,  procured  the  legislature  of  the 
State  of  Oregon  to  adopt,  and  the  Governor  of  said 
state  to  approve,  on  October  20,  1868,  a  Joint  Reso- 
hition,  correct  copy  of  which  is  as  follows : 

"Whereas,  The  Congress  of  the  United  States,  by 
an  Act  approved  July  25,  1866,  entitled,  'An  Act 
granting  lands  to  aid  in  the  construction  of  a  railroad 
and  telegraph  line  from  the  Central  Pacific  Rail- 
road in  California,  to  Portland,  in  Oregon,'  did  grant 
certain  lands  in  the  State  of  Oregon,  and  confer  cer- 
tain benefits  and  privileges  upon  such  company  or- 
ganized under  the  laws  of  Oregon  as  the  Legislature 
of  said  State  should  thereafter  designate;  and 

"Whereas,  The  Legislative  Assembly  of  Oregon, 
at  its  fourth  regular  session,  did  adopt  a  joint  reso- 
lution known  as  'House  Joint  Resolution  No.  13,' 
designating  in  terms  the  Oregon  Central  Railroad 
Company  as  the  company  entitled  to  receive  the  land 
granted  by,  and  all  the  benefits  and  privileges  of,  the 
said  Act  of  Congress;  and 
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**  Whereas,  At  the  time  of  the  adoption  of  the  said 
joint  resolution  as  aforesaid,  no  such  company  as  the 
Oregon  Central  Railroad  Company  was  organized  or 
in  existence,  and  the  said  joint  resolution  was 
adopted  under  a  misapprehension  of  facts  as  to  the 
organization  and  existence  of  such  company;  and 

"Whereas,  The  designation  of  the  company  to  re- 
ceive the  lands  in  the  State  of  Oregon  granted,  and 
the  benefits  and  privileges  conferred  by,  the  said  Act 
of  Congress,  yet  remains  to  be  made; 

"Be  it  Resolved  by  the  Senate,  the  House  Concur- 
ring, That  the  Oregon  Central  Railroad  Company,  a 
corporation  organized  at  Salem  on  the  twenty-second 
(22nd)  day  of  April,  in  the  year  one  thousand  eight 
hundred  and  sixty-seven  (1867)  under  and  pursuant 
to  the  laws  of  the  State  of  Oregon,  be  and  the  same 
is  hereby  designated  as  the  company  entitled  to  re- 
ceive the  lands  in  Oregon,  and  the  benefits  and  privi- 
leges conferred  by  the  said  Act  of  Congress." 

A  controversy  arose  between  the  West  Side  and 
the  East  Side  companies,  as  to  which  of  the  said  com- 
panies was  entitled  to  the  grants,  franchises  and 
other  benefits  of  the  said  Act  of  Congress  approved 
July  25,  1866,  which  continued  imtil  about  January, 
1870. 

On  April  10,  1869,  Congress  passed  the  Act  of  that 
date  (16  Stat.  47),  hereinbefore  set  out.  On  June  8, 
1869,  the  East  Side  Company,  through  its  Board  of 
Directors,  adopted  a  resolution,  correct  copy  of 
which  is  as  follows : 

"Whereas,  The  Congress  of  the  United  States,  on 
the  25th  day  of  July,  1866,  passed  an  Act  entitled  'An 
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Act  to  aid  in  the  construction  of  a  railroad  and  tele- 
p:raph  lino  from  the  Central  Pacific  Railroad  in  Cali- 
fornia, to  Portland,  in  Oregon,'  and 

"Whereas,  Such  Act  provided  that  such  company 
thereafter  organized  under  the  laws  of  Oregon,  and 
designated  by  the  Legislature  of  such  State,  should 
be  entitled  to  receive  and  manage  the  said  grant  in 
Oregon,  said  Act  further  requiring  that  the  company 
so  organized  and  designated  should,  within  one  year 
from  the  date  of  its  passage  (to-wit:  July  25,  1866), 
file  its  assent  in  the  Department  of  the  Interior,  and 

''Wliereas,  No  company  was  designated  by  such 
Legislature  within  the  year  within  which  such  an  as- 
sent was  required  to  be  filed,  and 

"Whereas,  The  Legislature  of  the  State  of  Oregon 
did,  at  its  regular  session  in  October,  A.  D.  1868,  pass 
the  following  joint  resolution,  designating  this  com- 
pany, to-wit,  'The  Oregon  Central  Railroad  Com- 
pany' of  Salem,  Oregon,  a  company  duly  incorpor- 
ated and  organized  under  the  laws  of  the  State  of 
Oregon,  as  the  company  to  take  and  manage  such 
grant,  and  receive  all  the  benefits  of  the  same,  in  the 
State  of  Oregon; 

(Quoting  in  full  said  joint  resolution,  and  which  is 
hereinbefore  set  forth). 

"And  whereas,  The  Congress  of  the  United  States, 
in  April,  A.  D.  1869,  passed  an  Act  amendatory  of 
the  said  Act  of  July  25,  1866,  extending  the  time  in 
which  the  company  designated  might  file  its  said  as- 
sent, which  Act  was  approved  by  the  President  of 
the  United  States,  April  10,  1869,  and  is  entitled, 
*An  Act  to  amend  an  Act  entitled  'An  Act  granting 
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lands  to  aid  in  the  construction  of  a  railroad  and  tele- 
graph line  from  the  Central  Pacific  Railroad,  in  Cali- 
fornia, to  Portland,  in  Oregon,'  approved  July  25th, 
3866; 

''Therefore,  Resolved,  That  this  company,  the 
Oregon  Central  Railroad  Company,  of  Salem,  Ore- 
gon, incorporated  at  Salem,  Oregon,  April  22,  1867, 
do  hereby  accept  all  the  provisions,  rights,  privileges 
and  franchises  of  said  Act  of  July  25,  A.  D.  1866,  en- 
titled 'An  Act  granting  lands  to  aid  in  the  construc- 
tion of  a  railroad  and  telegraph  line  from  the  Central 
Pacific  Railroad,  in  California,  to  Portland,  in  Ore- 
gon,' and  of  all  Acts  amendatory  thereof,  and  upon 
the  conditions  therein  specified,  and  do  hereby  give 
our  assent  and  the  assent  of  such  company  thereto, 
and  the  Secretary  of  this  company  is  hereby  in- 
structed to  prepare  a  true  copy  of  this  resolution, 
certified  to  under  the  seal  of  the  corporation,  signed 
by  himself  as  Secretary,  and  by  the  President  of  this 
company,  and  such  certified  copy  transmit  to  and  file 
the  same  with  and  in  the  office  of  the  Secretary  of 
the  Interior  at  Washington  City,  D.  C." 

On  June  30, 1869,  the  said  company  filed  a  certified 
copy  of  the  said  resolution  in  the  Department  of  the 
Interior  of  the  United  States.  On  October  29,  1869, 
the  East  Side  Company  filed  in  the  office  of  the  Secre- 
tary of  the  Interior  of  the  United  States,  a  map  of 
the  survey  and  location  of  the  first  sixty  miles  of  its 
projected  line  of  railroad,  extending  southerly  from 
Portland.  On  or  about  December  24,  1869,  the  East 
Side  Company  completed  the  construction  of  the 
first  twenty  miles  of  its  said  line  of  railroad,  com- 
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mencing  at  Portland  and  extending  southerly  there- 
from, and  on  December  31, 1869,  the  said  twenty  mile 
section  of  constructed  railroad  was  approved  by  com- 
missioners appointed  pursuant  to  the  provisions  of 
Section  four  of  the  said  Act  of  Congress  of  July  25, 
1866,  who  had  theretofore  examined  the  same. 

The  original  Articles  of  Incorporation  of  the  Ore- 
gon and  California  Railroad  Company  were  filed 
in  the  office  of  the  Secretary  of  State  of  the  State  of 
Oregon,  on  March  17,  1870,  a  correct  copy  whereof 
is  as  follows: 

"Know  all  Men  by  These  Presents,  That  we,  the 
undersigned  corporators,  Ben  Holladay,  of  New 
York,  and  Cicero  H.  Lewis,  I.  R.  Moores,  J.  C. 
Hawthorne,  and  Medorem  Crawford,  of  the  State  of 
Oregon,  do,  by  these  presents,  associate  ourselves 
together  as  a  corporation  and  body  politic,  under 
and  by  virtue  of  the  general  incorporation  law  of  the 
State  of  Oregon,  approved  October  14,  A.  D.  1862, 
and  amendments  thereto,  and  for  such  purpose  w^e 
do,  jointly  and  severally,  hereby  agree  to  and  with 
each  other  to  the  following  articles: 

ARTICLE  L 

The  name  assumed  by  this  corporation,  and  by 
which  it  shall  be  known,  is  the  "Oregon  and  Califor- 
nia Railroad  Company." 

ARTICLE  II. 

The  duration  of  this  corporation  shall  be  ninety- 
nine  (99)  years. 

ARTICLE  IIL 

The  enterprise,  business,  pursuit  and  occupation  in 
which  this  corporation  proposes  to  engage,  is  to  con- 
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struct  a  railroad  and  telegraph  line,  with  all  the 
necessary  branches,  side  tracks,  fixtures,  buildings, 
depots,  stations  and  appurtenances,  from  Portland, 
in  the  State  of  Oregon,  and  running  thence  southerly- 
through  the  Willamette,  Umpqua  and  Rogue  River 
Valleys  to  the  California  line  on  the  southern  bound- 
ary line  of  Oregon  to  connect  with  the  railroad  and 
telegraph  line  now  being  constructed  northerly 
through  the  State  of  California  by  the  California 
and  Oregon  Railroad  Company  toward  the  southern 
boundary  of  Oregon;  and  to  purchase,  own,  con- 
struct, hold,  equip,  operate  and  use  all  necessary 
ferries  on  the  line  of  such  road  over  the  Willamette 
and  other  rivers,  and  over  any  river  or  rivers  on 
either  side  of  the  line  of  such  railroad  which  mav  be 
necessary  or  proper  in  crossing  freight  and  passen- 
gers to  and  from  the  said  railroad;  to  maintain  the 
said  railroad  and  telegraph  line  in  good  order,  con- 
dition and  repair,  and  to  operate  the  said  railroad 
and  employ  the  same  and  the  said  telegraph  line 
in  the  business  of  transporting  passengers  and 
freight  and  the  United  States  mails,  and  for  the 
purposes  aforesaid  to  purchase,  take  and  receive  of 
and  from  the  ' '  Oregon  Central  Railroad  Company, ' ' 
of  Salem,  Oregon,  incorporated  April  22,  A.  D.  1867, 
that  portion  of  its  railroad  and  telegraph  line  now 
completed,  together  with  all  the  property,  real,  per- 
sonal and  mixed,  and  the  right  of  way  of  such  last 
named  corporation,  of  whatsoever  name  and  nature, 
and  all  its  right  and  franchises  of  every  name  and 
nature,  both  legal  and  equitable,  which  the  said  last 
named  corporation  now  has  or  owned,  or  to  which 
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it  is  any  way  or  maimer  entitled,  or  hereafter  may 
be  entitled  to — whether  the  same  is  absolute  or  con- 
tingent, and  particularly  and  especially  all  the  right, 
title,  interest,  franchise,  claim  and  demand  w^hich 
the  said  Oregon  Central  Railroad  Company,  of 
Salem,  Oregon,  aforesaid,  now^  has  or  is  entitled 
to,  and  to  which  it  may  hereafter  be  entitled  under 
and  by  virtue  of  an  Act  of  Congress  entitled,  'An 
Act  granting  lands  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  the  Central  Pacific 
Railroad  in  California,  to  Portland,  in  Oregon,' 
approved  July  25,  1866,  and  of  all  amendments 
thereto.  The  purpose  of  this  incorporation  being 
to  make  such  portion  of  the  railroad  and  tele- 
graph line  of  said  "Oregon  Central  Railroad  Com- 
pany" which  is  now  completed,  a  part  of  the  line  of 
railroad  and  telegraph  w^hich  this  corporation  pro- 
poses to  construct,  as  aforesaid,  from  Portland, 
Oregon,  to  the  California  line,  and  to  construct  and 
establish  the  whole  thereof  from  Portland,  in  Ore- 
gon, to  said  California  line  in  all  respects  in  accord- 
ance wdth  the  Act  of  Congress  hereinbefore  referred 
to,  and  the  amendm^ents  thereto,  and  for  the  purpose 
of  receiving  all  the  benefits  of  such  Act  of  Congress 
and  amendments  thereto,  and  intended  to  be  con- 
ferred thereby  on  the  Oregon  Company,  and  for  the 
purpose  of  cornplying  with  all  the  provisions  of  such 
Act. 

ARTICLE  IV. 
The  principal  office  for  the  transaction  of  the 
business  of  this  corporation  shall  be  kept  at  the  city 
of  Portland,  Multnomah  County,  State  of  Oregon. 
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ARTICLE  V. 

The  amount  of  the  capital  stock  of  this  corpora- 
tion is  hereby  fixed  at  Twenty  Million  ($20,000,000) 
Dollars. 

ARTICLE  VL 
The  amount  of  each  share  of  such  capital  stock  is 
hereby  placed  at  One  Hundred  ($100)  Dollars. 

In  Testimony  Whereof,  And  of  our  adoption  of 
the  foregoing  Articles  of  Incorporation  we,  the 
undersigned  corporators,  have  hereunto  set  our 
hands  and  seals  this  16th  day  of  March,  A.  D.  1870, 
in  triplicate. 

BEN  HOLLADAY. 
CICERO  H.  LEWIS. 
L  R.  MOORES. 
J.  C.  HAWTHORNE. 
MEDOREM  CRAWFORD. 
(Corporate  Seal) 

State  of  Oregon,  County  of  Multnomah,  ss. 

Be  it  Remembered,  that  on  this  16th  day  of  March, 
A.  D.  1870,  personally  appeared  before  me,  the  un- 
dersigned, a  Notary  Public  in  and  for  the  county 
aforesaid,  the  above  named  corporators,  Ben  Holla- 
day,  Cicero  H.  Lewis,  I.  R.  Moores,  J.  C.  Haw- 
thorne and  Medorem  Crawford,  all  to  me  personally 
known  as  being  the  persons  named  in,  and  who,  as 
corporators,  made  and  subscribed  the  foregoing 
Articles  of  Incorporation  and  severally  acknowl- 
edged to  me  that  they,  and  each  of  them,  executed 
the  foregoing  Articles  of  Incorporation  freely  and 
voluntarily,  and  for  the  uses  and  purposes  therein 
specified. 
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Witness  my  hand  and  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

(Seal)  GEO.  W.  MURRAY, 

Notary  Public. 

Said  Ai-ticles  of  Incorporation  of  the  Oregon  and 
California  Railroad  Company  were  executed  and 
filed  in  triplicate,  one  in  the  office  of  the  Secretary 
of  State  of  the  State  of  Oregon,  one  in  the  office  of 
the  County  Clerk  of  the  County  of  Multnomah,  Ore- 
gon (being  the  county  in  which  the  principal  office 
of  the  said  company  was  located),  and  one  in  the 
office  of  the  Secretary  of  the  said  company,  at  the  City 
of  Portland,  in  the  County  of  Multnomah.  On  March 
29,  1870,  the  East  Side  Company  executed  and  de- 
livered to  the  Oregon  and  California  Railroad  Com- 
pany an  instrument  in  writing,  a  correct  copy  of 
which  is  attached  to  the  bill  of  complaint,  as  Exhibit 
B,  and  which  is  set  out  in  Volume  I,  pp.  93-125  Rec- 
ord, and  which  instrument  was  recorded  in  the  office 
of  the  County  Recorder  of  the  several  counties  in 
which  was  situated  any  part  of  the  lands  intended  to 
be  granted  by  the  said  Act  of  Congress  of  July  25, 
1866,  which  instrument,  among  other  things,  on  its 
face  recites  that  the  Oregon  Central  Railroad  Com- 
pany (East  Side  Company)  was  on  October  20,  1868, 
duly  designated  by  the  legislature  of  the  State  of  Ore- 
gon, by  Joint  Resolution  thereof,  as  the  corporation 
to  take,  manage  and  receive  the  benefits  of  the  Act 
of  Congress  approved  July  25,  1866,  and  that  the 
East  Side  Company  did,  afterwards,  and  in  pursu- 
ance of  said  Act  and  all  Acts  amendatory  thereof, 
and  supplemental  thereto,  duly  file  its  assent  in  writ- 
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ing,  to  said  Act  of  Congress,  and  all  the  provisions 
thereof,  in  the  office  of  and  with  the  Secretary  of 
the  Interior  of  the  United  States,  and  that  said  East 
Side  Company  was  recognized  by  the  Department  of 
the  Interior  as  the  corporation  in  Oregon  entitled  to 
take  and  manage  the  Congressional  grant  referred  to, 
and  that  the  East  Side  Company  did  afterwards  pro- 
ceed to  locate  the  line  of  said  railroad,  and  did  locate 
the  same  for  a  long  distance,  and  did  prepare  and 
file  its  maps  in  the  office  of  the  Secretary  of  the  In- 
terior, in  strict  accordance  with  the  requirements  of 
said  Act  of  Congress  of  July  25,  1866,  and  amend- 
ments thereto,  making  such  grants  of  land,  and  did, 
prior  to  December  25,  1869,  fully  and  in  all  respects 
as  required  by  said  Acts  of  Congress  and  acts  amen- 
datory thereof  and  supplemental  thereto,  complete 
the  construction  of  twenty  miles  of  its  railroad,  com- 
mencing at  East  Portland,  in  Multnomah  County,  in 
the  State  of  Oregon,  and  running  thence  in  a  south- 
erly direction  twenty  miles  and  over,  and  did  stock 
and  equip  the  same  in  all  respects  as  required  by  said 
Act  of  Congress,  and  that  on  December  31, 1869,  com- 
missioners appointed  by  the  President  of  the  United 
States  under  said  Act  of  Congress  of  July  25,  1866, 
examined  and  reported  upon  the  railroad  and  tele- 
graph line,  aforesaid,  being  built  by  said  East  Side 
Company,  and  did  examine  the  said  twenty  miles  of 
railroad  and  telegraph  line,  and  did  make  their  re- 
port thereon  to  the  Government  of  the  United  States, 
as  required  by  said  Act  of  Congress  approved  July 
25,  1866  making  such  land  grant,  and  the  Acts  amen- 
datory thereof  and  supplemental  thereto,  which  re- 
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port  was  favorable,  and  the  same  was  received  and 
accepted  by  the  Government  of  the  United  States, 
and  the  said  twenty  miles  of  railroad  and  telegraph 
line  so  completed  and  equipped  were  accepted  by  the 
said  Secretary  of  the  Interior  of  the  United  States, 
and  the  lands  granted  by  the  Acts,  aforesaid,  and  to 
which  the  East  Side  Company  was  entitled  by  virtue 
of  the  Acts  of  Congress  aforesaid,  and  the  comple- 
tion and  acceptance  of  twenty  miles  of  its  road,  were, 
by  an  order  of  the  Secretary  of  the  Interior,  with- 
drawn from  sale  and  private  entry,  and  for  the 
benefit  of  said  East  Side  Company,  its  successors  and 
assigns,  as  in  and  by  said  Acts  of  Congress  is  pro- 
vided, and  that  the  East  Side  Company  had  done 
large  amounts  of  work  toward  the  construction  of 
its  said  road,  and  in  addition  to  said  twenty  miles  so 
completed,  in  locating  and  grading  the  track  of  the 
same,  and  had  acquired  divers  personal  property, 
rights  of  way,  franchises,  privileges,  and  interests, 
real,  personal  and  mixed,  both  legal  and  equitable,  ab- 
solute and  contingent,  and  that  the  Oregon  and  Cali- 
fornia  Railroad    Company   was   incorporated   and 
organized  solely  with  a  view  to  becoming  the  assignee 
of  the  property,  rights  and  franchises  and  privileges 
of  the  East  Side  Company  (for  reasons  appearing  in 
the  subsequent  recitals  of  the  conveyance)  and  for 
the  purpose  of  carrying  out  to  successful  completion 
the    railroad   and   telegraph   line    commenced    and 
partly  completed,  as  aforesaid;  that  the  Oregon  and 
California  Railroad  Company  was  incorporated  and 
organized  in  strict  accordance  with,  and  with  special 
reference  to  a  full  and  complete  compliance  with  the 
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said  Act  of  Congress  approved  July  25,  1866,  and 
acts  amendatory  thereof  and  supplemental  thereto, 
which  Articles  were  filed  on  March  17,  1870,  in  the 
office  of  the  Secretary  of  State,  and  there  remained 
of  record,  (which  acts  are  made  a  part  of  the  con- 
veyance) and  that  on  March  28,  1870,  the  East  Side 
Company,  by  its  Board  of  Directors,  unanimously 
adopted  a  resolution  reciting  an  offer  of  the  Oregon 
and  California  Railroad  Company  to  purchase  from 
the  East  Side  Company  the  railroad  then  partly  com- 
pleted and  in  progress  of  construction,  including  the 
rolling  stock  and  other  property  connected  therewith, 
and  including  all  of  the  property  of  the  East  Side 
Company,  or  to  which  it  might  be  in  any  wise  en- 
titled, and  including  also  all  franchises  of  that  com- 
pany which  it  then  owned  or  to  which  it  was  or  might 
be  entitled  by  virtue  of  any  act  or  resolution  of  Con- 
gress, or  of  the  legislature  of  the  State  of  Oregon, 
and  proposing  that  in  consideration  of  the  convey- 
ance, transfer  and  delivery  of  all  its  property  to  the 
Oregon  and  California  Railroad  Company,  the  latter 
company  should  agree  to  and  with  the  directors  and 
stockholders  of  the  East  Side  Company  to  assume, 
and  should  assume  and  agree  to  pay,  all  the  debts  and 
liabilities  of  the  East  Side  Company,  as  the  same 
should  mature  and  become  due  and  payable,  of  what- 
soever name  and  nature,  and  would  indemnify  and 
forever  save  and  keep  harmless  the  East  Side  Com- 
pany from  any  and  all  such  payments,  and  from  all 
liability  whatever,  of  every  name  and  nature,  for 
which  the  East  Side  Company  might  be  liable  at  the 
date  of  the  acceptance  of  the  proposition.     The  deed 
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further  recites  that  the  East  Side  Company  was  on 
that  date  indebted  in  the  sum  of  not  less  than  $800,- 
000,  nor  more  than  $1,000,000,  in  gold  coin  of  the 
United  States,  and  that  the  former  sum  was  equiva- 
lent in  value,  under  existing  circumstances,  to  that 
of  all  the  property  and  franchises  owned  or  possessed 
by  the  East  Side  Company,  or  to  which  it  might  be 
in  any  wise  entitled,  and  that  there  had  theretofore 
existed  divers  controversies  in  the  courts,  and  there 
was  one  suit  still  pending  of  a  similar  nature,  where- 
in the  right  of  the  East  Side  Company  to  use  its  cor- 
porate name,  had  been  and  was  then  questioned  by 
another  company,  and  by  reason  whereof  the  secur- 
ities of  the  East  Side  Company  had  been  weakened 
and  rendered  comparatively  valueless,  and  which  had 
prevented  the  East  Side  Company  and  its  contractors 
from  negotiating  the  same,  and  from  proceeding  with 
the  construction  of  its  railroad,  and  which  had  re- 
sulted in  the  East  Side  Company  being  driven  to  a 
cancellation  of  its  contracts  for  the  construction 
thereof,  and  whereby  it  was  resolved  that  it  was  the 
judgment  of  the  Board  of  Directors  of  the  East  Side 
Company  that  it  was  to  the  best  interests  of  that 
company  and  of  its  stockholders  to  accept  the  propo- 
sition of  the  Oregon  and  California  Eailroad  Com- 
pany, as  stated,  and  thereupon  a  resolution  was 
adopted  accepting  such  proposition,  subject  to  a  ma- 
jority vote  of  the  stock  of  the  corporation,  and  the 
President  and  Secretary  of  the  East  Side  Company 
were  authorized  and  directed  to  enter  into  an  agree- 
ment with  the  Oregon  and  California  Railroad  Com- 
pany for  a  sale  of  all  of  the  property  and  franchises 
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of  the  East  Side  Company,  upon  the  terms  embodied 
in  the  projoosition,  such  agreement  to  be  subject  to  the 
approval  or  disapproval  of  a  majority  of  the  stock 
of  the  East  Side  Company  at  a  stockholders'  meeting 
to  be  thereafter  held.     That  pursuant  to  such  reso- 
lution, an  agreement  in  writing  between  the  East 
Side  Company  and  the  Oregon  and  California  Rail- 
road Company  was  executed  on  March  28,  1870,  and 
thereafter,  on  that  date,  a  meeting  of  the  stockholders 
of  the  East  Side  Company  was  duly  called  and  held, 
and  the  action  of  the  Board  of  Directors  of  the  East 
Side  Company  ratified  by  a  vote  of  over  two-thirds 
of  the  capital  stock  of  such  corporation,  and  a  resolu- 
tion adopted  by  such  stockholders,  authorizing  the 
dissolution  of  the  East  Side  Company,  and  that  its 
business  be  settled  up,  and  that  it  was  deemed  advis- 
able to  sell,  dispose  of,  assign,  transfer  and  convey 
to  the  Oregon  and  California  Railroad  Company,  all 
the  property,  real,  personal  and  mixed,  and  all  the 
franchises,  rights,  credits,  privileges,  and  emoluments 
of  whatsoever  name  and  nature,  owned  by  or  in  any 
wise  belonging  to  the  East  Side  Company,  in  accord- 
ance with  the  agreement  of  March  28,  1870,  and  that 
the  East  Side  Company  should  thereupon,  and  was 
thereby  dissolved,  '*to  take  effect  upon  the  settlement 
of  its  business  and  the  sale,  transfer  and  conveyance 
of  its  property  and  franchises."    It  is  recited  in  this 
conveyance  that  the  East  Side  Company  "has,  in  and 
for  the  consideration  of  the  written  covenants  and 
agreements  upon  the  part  of  the  Oregon  and  Califor- 
nia Railroad  Company,  to  pay  all  the  debts,  demands 
and  liabilities  of  this  company,  of  every  name  and  na- 
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ture,  as  the  same  mature  or  become  due,  and  in  and 
for  the  further  consideration  of  the  covenants  of  such 
corporation  to  forever  save,  indemnify  and  keep 
harmless  this  company  from  all  claims  and  demands 
whatsoever,  bargained  and  sold  to  such  "Oregon  and 
California  Railroad  Company"  all  the  property,  real 
and  personal,  rights  and  franchises,  credits  and  inter- 
ests, legal  and  equitable,  determined,  absolute  and 
contingent,  of  every  name  and  nature,  now  owned  by 
or  belonging  to  this  corporation."  The  conveyance 
makes  a  further  recital  as  follows:  *' Whereas,  the 
present  indebtedness  of  this  company  exceeds  the 
sum  of  Eight  Hundred  Thousand  ($800,000)  Dollars 
in  U.  S.  gold  coin,  the  whole  of  which  amount  said 
** Oregon  and  California  Railroad  Company"  have 
assumed  and  agreed  to  pay,  and  to  forever  save,  in- 
demnify and  keep  harmless  this  company  against  all 
liability  and  damages  by  reason  thereof,  in  considera- 
tion of  this  transfer  and  sale  to  said  corporation,  of 
all  the  property  and  corporate  franchises  of  this  cor- 
poration; and  whereas  it  is  the  judgment  of  this 
meeting  that  the  assumption  of  such  indebtedness  is 
a  full,  complete  and  adequate  consideration  for  all 
the  property  and  corporate  rights  and  franchises  of 
this  company  hereby  directed  to  be  transferred  and 
conveyed,  and  that  the  best  interests  of  all  the  stock- 
holders herein  are  subserved  by  the  cancellation  of 
the  said  indebtedness. "  The  formal  part  of  this  con- 
veyance, so  far  as  material,  is  as  follows : 

''Therefore,  in  consideration  of  the  premises  and 
of  the  assumption  on  the  part  of  the  "Oregon  and 
California  Railroad  Company,"  party  of  the  second 
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part  herein,  of  all  the  debts  and  liabilities  of  the 
** Oregon  Central  Railroad  Company,"  party  of  the 
first  part  herein,  of  whatsoever  name  or  nature,  and 
of  the  covenant  and  agreement  upon  the  part  of  such 
'^'Oregon  and  California  Railroad  Company,"  to  pay 
all  debts,  liabilities,  claims,  damages  and  demands 
whatsoever,  of  every  name  and  nature,  for  w^hich  the 
"Oregon  Central  Railroad  Company,"  party  of  the 
first  part  herein,  is  now  or  at  any  time  hereafter  may 
be  made  liable ;  and  the  further  covenant  to  forever 
save,  indemnify  and  hold  harmless  the  said  ' '  Oregon 
Central  Railroad  Company,"  party  of  the  first  part 
herein,  and  its  directors  and  stockholders,  against  all 
loss,  damages,  costs,  expenses  and  disbursements  by 
reason  of  any  such  claim,  liabilities  or  demands,  all 
which  agreements  and  covenants  are,  by  the  accept- 
ance of  this  deed  of  conveyance  by  said  "Oregon 
and  California  Railroad  Company,"  party  of  the 
second  part  herein,  by  such  corporation  recognized 
and  agreed,  and  in  and  for  the  further  consideration 
of  the  mutual  covenants  and  agreements  of  the  par- 
ties hereto,  as  aforesaid;  and  of  the  further  con- 
sideration of  the  sum  of  One  Dollar  in  hand  paid  by 
the   said  "Oregon   and   California    Railroad    Com- 
pany," party  of  the  second  part  herein,  to  the  said 
"Oregon  Central  Railroad  Company,"  party  of  the 
first  part  herein,    *  *  *    has  granted,  bargained,  sold, 
aliened,  assigned,  transferred,  set  over,  enfeoffed, 
conveyed,  delivered  and    confirmed,    and   by    these 
presents  it  does  hereby  grant,  bargain,  sell,  alien, 
assign,  transfer,  set  over,  enfeoff,  convey,  deliver  and 
confirm   to   the   "Oregon  and    California  Railroad 
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Company,"  party  of  the  second  part  herein,  and  to 
its  successors  and  assigns,  all  and  singular,  the  rail- 
road and  telegraph  line  of  the  said  **  Oregon  Central 
Railroad  Company,"  party  of  the  first  part  herein, 
now  constructed  from  a  point  in  the  town  of  East 
Portland,  in  Multnomah  County,  State  of  Oregon, 
opposite  the  city  of  Portland,  a  distance  of  over 
twenty  miles,  running  southerly  to  a  point  in  Clacka- 
mas County,  State  of  Oregon,  together  with  all  and 
singular  the  extensions  of  such  railroad  of  the  said 
party  of  the  first  part  now  in  progress  of  construc- 
tion north  and  south  from  the  termini  of  the  said 
twenty  miles  completed,  as  aforesaid,  to-wit:  The 
whole  line  of  the  said  railroad  and  right  and  fran- 
chises of  the  said  party  of  the  first  part  to  construct 
a  railroad  and  telegraph  line  from  Portland,  in 
Oregon,  southerly  through  the  Willamette,  Umpqua 
and  Rogue  River  valleys  to  the  southern  boundary 
of  Oregon  on  the  California  line;  together  with  all 
its  lands,  tenements  and  hereditaments  acquired  and 
appropriated,  whether  acquired  by  purchase,  gift,  by 
voluntary  conveyance,  or  the  judgment  or  decree  of 
any  court,  or  which  shall  hereafter  be  acquired  or 
appropriated  for  the  purpose  of  right  of  way  for  a 
single  or  double  track  railroad,  and  all  the  appur- 
tenances thereunto  belonging;  and  also  all  its  lands 
acquired,  or  wiiich  hereafter  shall  be  acquired,  for 
depots,  engine  houses  machine  shops  superstruc- 
tures, erections  and  fixtures,  and  also  all  and  singular 
the  whole  of  the  property  of  every  name  and  nature, 
real,  personal  and  mixed,  now  owned  by  the  party 
of  the  first  part  herein,  or  to  which  it  has  any  right, 


52  Oregon  <fc  California  B.  R.  Co.  et  al. 

either  legal  or  equitable,  absolute  or  contingent ;  and 
also  all  and  singular  the  franchises,  rights  and  privi- 
leges now  owned,  possessed  or  acquired,  or  to  which 
the  said  party  of  the  first  part  has  any  right,  title, 
either  legal  or  equitable,  absolute  or  contingent;  and 
also  all  the  rails,  bridges,  ways,  piers,  depots,  engine 
houses,  car  houses,  station  houses,  warehouse,  ma- 
chine shops,  work  shops,  mills,  machinery,  engines, 
tackle,  tools,  erections,  superstructures,  fixtures, 
privileges,  franchises  and  rights  of  said  party  of 
the  first  part,  and  all  the  lands,  tenements,  heredita- 
ments and  real  estate  wheresoever  and  whatsoever 
now  owned  by  said  party  of  the  first  part,  or  to 
which  it  has  any  right,  legal  or  equitable,  absolute 
or  contingent,  and  all  and  singular  the  locomotives, 
passenger  cars,  freight  cars,  and  all  other  cars,  car- 
riages, tools,  machinery  and  equipments  for  said  rail- 
road, and  now  owned  by  said  "Oregon  Central  Rail- 
road Company,"  party  of  the  first  part  herein;  and 
also  all  goods  and  chattels,  horses,  mules,  carts,  drays, 
oxen,  all  live  stock,  and  all  implements  of  every  name 
and  nature,  heretofore  or  now  used  in  and  about  the 
construction  of  such  railroad  and  telegraph  line,  and 
all  rolling  stock  of  every  kind  and  description  now 
owned  by  said  party  of  the  first  part,  together  with 
all  rents,  issues,  income,  profits,  money,  rights,  bene- 
fits and  advantages  derived  or  to  be  derived,  had  or 
received,  therefrom  by  said  party  of  the  first  part; 
also  all  donations  and  agreements  to  give,  pay  or 
transfer  to  the  party  of  the  first  part,  any  moneys, 
lands,  tenements  or  other  property  with  full  power 
and  authority  to  enforce  the  collection  and  transfer 
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of  the  same.     And  also  and  especially  all  the  lands, 
rights,  title,  franchise,  interest,  claim,  property  and 
demand  whatsoever  both  legal  and  equitable,  present 
and  prospective,  absolute  and  contingent,  which  the 
"Oregon  Central  Railroad  Company,"  party  of  the 
first  part  herein,  now  has,  owns  or  possesses,  or  to 
which  it  is  now  of  right  entitled  legally  or  equitably, 
or  to  which  it  may  at  any  time  hereafter  become  en- 
titled, in  and  to  the  franchise  and  grant  of  lands  made 
by  the  Congress  of  the  United  States  to  aid  in  the  con- 
struction of  a  railroad  and  telegraph  line  from  the 
Central  Pacific  Railroad  in  California,  to  Portland, 
in  Oregon,  by  an  Act  entitled,  'An  Act  granting  lands 
to  aid  in  the  construction  of  a  railroad  and  telegraph 
line  from  the  Central  Pacific  Railroad  in  California, 
to  Portland,  in  Oregon,'  approved  July  25,  A.  D. 
One  Thousand  Eight  Hundred  and  Sixty-six  (1866), 
and  amendments  thereto ;  and  also  all  the  lands  in- 
cluded in  such  grant  and  all  the  right,  title  and  in- 
terest w^hich  the  party  of  the  first  part  now  has  to 
the  same,  hereby  giving,  granting  and  assigning  unto 
said  party  of  the  second  part  all  the  right,  title  in- 
terest and  claim  which  the  party  of  the  first  part 
now  has  in  or  to  the  lands,  franchises,  property,  bene- 
fits and  emoluments  granted  or  intended  to  be  granted 
by  virtue  of  the  Act  of  Congress  aforesaid,  and  the 
acts  amendatory  thereof,  or  supplemental  thereto; 
also  all  the  right,  title  and  franchise  which  the  party 
of  the  first  part  has  for  any  purpose  whatever  by 
virtue  of  any  act  or  resolution  of  the  Legislature  of 
the  State  of  Oregon,  or  the  judgment  or  decree  of 
any  court,  either  state  or  federal. 
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*'T0  HAVE  AND  TO  HOLD  the  said  premises, 
franchises  and  property,  and  every  part  thereof,  unto 
the  said  "Oregon  and  California  Railroad  Com- 
pany," party  of  the  second  part  herein,  its  succes- 
sors and  assigns  forever." 

On  April  4,  1870,  the  Oregon  and  California  Rail- 
road Company,  through  its  Board  of  Directors, 
adopted  the  following  resolution : 

*' Whereas,  This  company  has  purchased  and  taken 
an  assignment  from  the  Oregon  Central  Railroad 
Company,  of  Salem,  Oregon,  incorporated  April  22, 
1867,  of  all  the  railroad  franchises  and  other  property 
of  such  corporation,  including  all  the  right,  title,  in- 
terest and  claim,  both  legal  and  equitable,  absolute 
and  contingent,  of  such  corporation,  of,  in  and  to 
the  lands  and  all  other  benefits  granted  to  the  Oregon 
Company  by  an  Act  of  Congress  entitled  'An  Act  to 
aid  in  the  construction  of  a  railroad  and  telegraph 
line  from  the  Central  Pacific  Railroad  in  California, 
to  Portland,  in  Oregon, '  approved  July  25,  1866,  and 
amendments  thereto,  therefore. 

Resolved,  That  this  company  do  accept  the  grant 
conferred  by  such  Act  of  Congress,  and  all  the  bene- 
fits and  emoluments  therein  or  thereof  granted,  and 
upon  the  terms  and  conditions  therein  specified,  and 

Resolved,  That  the  President  and  Secretary  of  this 
company  be  and  they  are  hereby  authorized  and 
directed  to  file  the  assent  of  this  company  to  such  Act 
of  Congress  and  amendments  thereto,  as  aforesaid, 
in  the  office  of  the  Secretary  of  the  Interior,  which 
shall  be  done  by  filing  a  copy  of  these  resolutions 
in  such  office,  certified  to  under  seal  of  this  com- 
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pany,  and  signed  by  the  President  and  Secretary 
respectively. 

Resolved  Further,  That  a  copy  of  the  deed  of  as- 
signment from  said  Oregon  Central  Railroad  Com- 
pany, certified  to  by  the  President  and  Secretary 
under  the  seal  of  this  company,  be  also  filed  in  such 
office  of  the  Secretary  of  the  Interior  and  accom- 
panying these  resolutions." 

A  certified  copy  of  which  said  resolution  was  on 
April  28,  1870,  together  with  a  certified  copy  of  said 
instrument  in  w^riting  of  date  March  29, 1870  (a  copy 
whereof  is  attached  to  the  Bill  of  Complaint  as  "Ex- 
hibit B,"  which  is  set  out  in  Volume  I,  at  pages  93- 
125,  both  inclusive.  Record),  filed  in  the  office  of  the 
Secretary  of  the  Interior,  and  at  all  times  since 
March  29,  1870,  the  Oregon  and  California  Railroad 
Company  has  assumed  and  still  assumes  itself  to  be 
the  successor  of  the  East  Side  Company  in  and  to 
all  the  franchises,  rights  and  property  granted  or 
intended  to  be  granted  by  the  said  Acts  of  Congress. 

By  the  words  "Oregon  Central  Railroad  Com- 
pany" in  said  Act  of  May  4, 1870,  set  out  above.  Con- 
gress intended  to  and  did  refer  to  the  West  Side 
Company.  On  July  2,  1870,  the  West  Side  Com- 
pany, through  its  Board  of  Directors,  assented  to 
and  accepted  all  of  the  provisions  of  said  Act  of 
May  4, 1870,  and  on  July  20, 1870,  filed  the  said  assent 
in  the  office  of  the  Secretary  of  the  Interior. 

By  the  issuance  and  negotiation  or  pledge  of  mort- 
gage bonds,  approximately  $8,000,000  was  during  the 
year  1870  procured  by  the  Oregon  and  California 
Railroad  Company,   and  approximately  $1,000,000 
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was  during  the  year  1871  procured  by  the  West  Side 
Company  in  the  same  way.  With  the  funds  thus 
procured  the  work  of  constructing  the  lines  of  rail- 
road contemplated  by  said  Acts  of  Congress  of  July 
25,  1866,  and  May  4,  1870,  respectively,  was  prose- 
cuted continuously  until  about  January,  1873. 

The  East  Side  Company  completed  the  construc- 
tion of  the  first  twenty  miles  of  its  line  of  railroad 
commencing  at  Portland  and  extending  southerly 
therefrom,  and  on  or  about  March  29th,  1870,  exe- 
cuted the  instrument  in  writing,  a  copy  of  which  is 
attached  to  the  Bill  of  Complaint  as  "Exhibit  B" 
(which  Exhibit  "B"  is  set  out  in  Vol.  I,  pp.  93-125, 
both  inclusive.  Record),    With  the  funds  procured 
by  it  in  1870,  as  above  mentioned,  the  Oregon  and 
California  Railroad  Company  during  the  years  1870, 
1871  and  1872  completed  the  construction  of  the  East 
Side  Railroad  from  the  point  at  which  the  East  Side 
Company  had  quit  the  work  to  a  point  near  Roseburg, 
a  distance  of  approximately  197  miles.     With  the 
funds  procured  by  it  in  1871,  as  above  set  forth,  the 
West  Side  Company  completed  construction  of  the 
railroad  contemplated  by  the  Act  of  Congress  of  May 
4,  1870,  from  Portland  to  McMinnville  by  way  of 
Forest  Grove,  a  distance  of  approximately  47  miles. 

About  January,  1873,  these  funds  became  ex- 
hausted and  because  thereof  further  construction  of 
said  railroads  was  at  that  time  discontinued  and  was 
not  resumed  by  the  Oregon  and  California  Railroad 
Company  until  about  June,  1881,  and  was  never  re- 
sumed by  the  West  Side  Company. 

On  or  about  July  24th,  1874,  the  direction  and  con- 
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trol  of  the  financial  affairs  of  the  said  two  companies 
were  assumed,  and  thereafter  exercised,  by  the 
creditors  thereof,  organized  under  the  name  of 
"Bondholders'  Committee,"  which  on  or  about  Feb- 
ruar}'  29th,  1876,  acquired  all  the  capital  stock  of 
both  companies  and  thereafter,  and  until  on  or  about 
June  1st,  1881,  the  affairs  of  the  two  companies  were 
conducted  by  and  under  the  control  of  the  Bondhold- 
ers Committee. 

On  October  6th,  1880,  the  West  Side  Company  ex- 
ecuted and  delivered  to  the  Oregon  and  California 
Railroad  Company  the  instrument  in  writing,  a  cor- 
rect copy  whereof  is  attached  to  the  Bill  of  Com- 
plaint as  "Exhibit  C"  (which  is  set  out  in  Vol.  I, 
pp.  126-133,  both  inclusive,  Record)  ;  a  certified  copy 
of  this  instrument  was  filed. with  the  Secretary  of 
the  Interior  of  the  United  States  on  or  about  October 
20th,  1880.  This  instrument  recites  that  the  West 
Side  Company  under  and  pursuant  to  and  by  virtue 
of  the  power  and  authority  conferred  upon  and 
vested  in_it  by  the  laws  of  the  State  of  Oregon,  and 
pursuant  to  and  by  authority  of  resolutions  duly 
passed  at  a  meeting  of  its  stockholders,  and  a  like 
resolution  of  its  Board  of  Directors  duly  passed  on 
October  6,  1880,  among  other  things  authorized  the 
sale  and  conveyance  of  the  property  described,  and 
that  in  consideration  of  the  covenants  and  agree- 
ments of  the  Oregon  and  California  Railroad  Com- 
pany and  the  further  sum  of  Ten  Dollars  paid,  the 
West  Side  Company  "hath  granted,  bargained,  sold, 
assigned,  transferred,  set  over,  enfeoffed,  conveyed 
and  confirmed,  and  doth  hereby  grant,  bargain,  sell, 
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assign,  transfer,  set  over,  enfeoff,  convey  and  con- 
firai"  unto  the  Oregon  and  California  Railroad  Com- 
pany, its  successors  and  assigns  forever,  "all  the  rail- 
road of  the  said  party  of  the  first  part  heretofore  con- 
structed, extending  from  Portland,  Oregon,  to  St. 
Joseph,  in  Yamhill  County,  in  the  State  of  Oregon, 
a  distance  of  forty-eight  miles,  together  with  all  its 
lands,  tenements,  and  hereditaments  acquired  and 
appropriated  for  the  purpose  of  a  right-of-way  for 
its  railroad  and  for  stations,  depots,  turntables  and 
other  railroad  purposes,  and  all  the  appurtenances 
thereunto  belonging. 

"And  also  all  its  lands  not  heretofore  conveyed, 
by  it  acquired  and  which  it  shall  hereafter  acquire  or 
to  which  it  is  entitled  under  and  pursuant  to  the  pro- 
visions of  the  Act  of  Congress  of  the  United  States  of 
America  entitled  'An  Act  granting  lands  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line  from 
Portland  to  Astoria  and  McMinnville,  in  the  State  of 
Oregon,'  approved  May  fourth,  One  Thousand 
Eight  Hundred  and  Seventy"  (and  other  property 
not  material  to  be  described). 

"To  Have  and  to  Hold  all  and  singular  the  prem- 
ises, rights,  franchises  and  property,  real,  personal, 
and  mixed,  hereby  conveyed  or  intended  to  be  con- 
veyed, and  every  part  and  parcel  thereof,  with  all  the 
appurtenances  unto  the  same  belonging,  or  in  any 
wise  appertaining,  unto  the  said  party  of  the  second 
part,  its  successors  and  assigns  forever." 

The  deed  contains  a  covenant  of  further  assurance 
on  the  part  of  the  West  Side  Company,  and  also  con- 
tains the  following  covenants  upon  the  part  of  the 
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Oregon  and  California  Railroad  Company: 

"And  this  Indenture  Further  Witnesseth,  That  the 
said  party  of  the  second  part,  the  said  Oregon  and 
California  Railroad  Company,  in  consideration  of 
the  grant  and  conveyance  aforesaid,  hereby  covenants 
and  agrees  to  and  with  said  party  of  the  first  part, 
said  Oregon  Central  Railroad  Company,  its  suc- 
cessors and  assigns,  that  it,  said  Oregon  and  Califor- 
nia Railroad  Company,  and  its  successors  and  as- 
signs, will  and  shall  pay  and  discharge,  or  cause  to 
be  paid  and  discharged,  all  the  lawful  indebtedness 
of  the  said  Oregon  Central  Railroad  Company,  and 
will  forever  indemnify  and  save  and  keep  harmless 
said  Oregon  Central  Railroad  Company,  its  directors 
and  stockholders  against  said  indebtedness  and  from 
all  costs,  expenses  and  damages  on  account  thereof." 

At  all  times  since  October  6th,  1880,  the  Oregon 
and  California  Railroad  Company  has  assumed  and 
still  assumes  itself  to  be  the  successor  of  the  West 
Side  Company  in  and  to  all  the  franchises,  rights  and 
property  granted  or  intended  to  be  granted  by  the 
Act  of  Congress  approved  May  4,  1870. 

On  or  about  May  7th,  1881,  the  financial  affairs  of 
the  Oregon  and  California  Railroad  Company  were 
adjusted,  substantially,  as  follows:  All  the  capital 
stock  of  the  company  was,  by  action  of  its  Board  of 
Directors  and  stockholders,  cancelled,  and  the 
amount  of  its  capital  stock  was  then  established  at, 
has  ever  since  remained  and  still  is  of  the  total  par 
value  of  $19,000,000,  consisting  of  $12,000,000  pre- 
ferred stock  and  $7,000,000  common  stock,  and  in 
payment  of  its  then  existing  indebtedness,  with  ac- 
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crued  interest  thereon,  all  of  said  new  capital  stock 
was  then  issued,  and  ever  since  has  been  and  still  is 
outstanding.  By  the  issuance  thereof  and  use  of  a 
part  of  the  proceeds  of  the  new  bond  issue  herein- 
after referred  to,  all  of  the  then  existing  indebted- 
ness of  the  Company  was  fully  paid  and  discharged 
and  the  several  mortgages  and  other  instruments 
purporting  to  secure  same  were  canceled  and  satis- 
fied. 

On  June  2nd,  1881,  the  Oregon  and  California 
Railroad  Company  executed  and  delivered  to  Henry 
Villard,  Robert  Peebles  and  Charles  Edward  Breth- 
erton,  as  Trustees  for  the  owners  and  holders  of  the 
preferred  stock,  the  Trust  Deed  a  correct  copy  of 
w^hich  is  attached  to  the  Bill  of  Complaint  as  "Ex- 
hibit D"  (which  is  set  out  in  Vol.  I,  pp.  134-165, 
both  inclusive,  Record),  and  which  purports  to  con- 
vey upon  the  trusts  therein  set  out,  all  the  railroad 
then  owned  by  the  Oregon  and  California  Railroad 
Compan}^  between  East  Portland  and  Roseburg,  be- 
tween Portland  and  Corvallis,  and  Albany  and 
Lebanon,  together  with  all  other  property  therein 
described  and  "also  all  lands  granted  by  the  United 
States  in  aid  of  the  construction  of  the  said  rail- 
roads already  completed  between  the  termini  afore- 
said and  not  j^et  sold,  estimated  to  be  in  amount 
about  one  million  nine  hundred  thousand  acres,  and 
all  other  lands  now  or  which  may  be  hereafter 
granted  to  said  company  by  the  United  States,  and 
which  lands  are  intended  to  be  more  particularly 
identified  as  the  same  are  patented  by  the  United 
States  in  manner  hereinafter  provided." 
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This  Trust  Deed  recites  the  Act  of  Congress  of 
July  25th,  1866,  and  particularly  sections  2  and  3 
thereof,  and  the  Act  of  May  4th,  1870,  and  it  also  re- 
cites the  execution  by  the  Oregon  and  California 
Railroad  Company  of  a  mortgage  of  date  April  15th, 
1870,  to  Faxon  D.  Atherton  and  Milton  S.  Latham 
of  all  of  its  railroad  and  all  its  property  except  the 
Congressional  land  grant,  and  also  recites  anotlier 
indenture  of  that  date  executed  by  the  Oregon  and 
California  Railroad  Company,  by  which  that  Com- 
pany granted  and  conveyed  to  Milton  S.  Latham, 
Faxon  D.  Atherton  and  William  Norris  all  the  lands 
granted  and  to  be  granted  by  the  United  States  to 
aid  in  the  construction  of  the  railroad,  upon  the 
trusts  as  therein  provided  for  the  sale  of  such 
granted  lands,  and  for  the  creation  with  the  proceeds 
of  such  sale  of  a  sinking  fund  for  the  payment  at 
maturity  of  said  issue  of  Ten  Millions  Nine  Hundred 
and  Fifty  Thousand  Dollars  in  amount  of  the  first 
mortgage  bonds  of  the  Company.  It  also  recites  that 
default  had  been  made  in  the  payment  of  interest 
upon  these  bonds  and  that  there  had  been  formed  an 
association  of  holders  thereof,  having  its  office  and 
legal  domicile  at  Frankfort-on-the-Main,  in  Ger- 
many, and  that  such  association  had  become  the 
holder  of  all  of  such  bonds.  It  further  recited  that 
a  plan  of  reorganization  of  the  Oregon  and  Califor- 
nia Railroad  Company  had  been  adopted  on  May 
5th,  1881  and  ratified  May  7th,  1881,  and  that  in  pur- 
suance of  the  reorganization  by  deed  of  mortgage 
and  trust  of  date  June  1st,  1881,  the  Company  had 
mortgaged  all  of  its  railroads,  lands  and  other  prop- 
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erty,  present  and  future,  to  Henry  Villard,  Horace 
White  and  Charles  Edward  Bretherton  to  secure  an 
immediate  issue  of  6,000  first  mortgage  bonds,  for 
the  aggregate  amount  of  Six  Million  Dollars. 

The  instrument  also  recites  the  issuance  of  the 
preferred  stock  of  Twelve  Million  Dollars,  and  that 
this  stock  was  entitled  to  a  preferential  dividend  out 
of  the  net  earnings  of  the  Company,  and,  after  the 
first  mortgage  bonds  had  been  paid  off,  out  of  the 
gross  proceeds  of  the  land  grants. 

On  or  about  June  28th,  1881,  this  Trust  Deed  was 
recorded  in  the  office  of  the  County  Recorder  of 
Multnomah  County,  Oregon,  page  179,  Book  27  of 
Record  of  Mortgages  of  that  County,  and  thereafter, 
about  the  same  time,  in  the  office  of  the  County  Re- 
corder of  the  several  counties  in  which  was  situated 
any  part  of  the  lands  granted  by  either  of  said  land 
grants. 

Thereafter  such  proceedings  were  had  and  action 
taken  thereunder,  with  the  consent  of  the  Oregon  and 
California  Railroad  Company,  that  Stephen  T.  Gage 
became  and  now  is  the  sole  surviving  Trustee  there- 
under, and  that  Stephen  T.  Gage  as  such  Trustee, 
but  not  individually,  and  the  Southern  Pacific  Com- 
pany, as  the  present  owner  of  all  of  said  preferred 
stock,  claim  and  assert  a  lien  upon  the  said  lands 
under  and  by  virtue  of  this  Trust  Deed. 

By  the  issuance  and  negotiation  of  two  separate 
issues  of  its  corporate  bonds,  bearing  date  June  1st, 
1881,  and  May  26th,  1883,  respectively,  (known  and 
designated  as  ''First  Mortgage  Bonds"  and  "Second 
Mortgage   Bonds"   respectively),   the   Oregon   and 
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California  Railroad  Company  provided  approxi- 
mately $5,000,000  further  construction  funds;  and  on 
or  about  June  1st,  1881,  the  work  of  constructing  the 
East  Side  railroad  was  resumed  and  thereafter  con- 
tinued until  about  January,  1884.  During  the  last 
mentioned  period  of  construction  the  East  Side  rail- 
road was  constructed  and  extended  from  Roseburg 
to  a  point  about  one  and  one-quarter  miles  southerly 
from  Ashland,  in  the  State  of  Oregon,  a  total  dis- 
tance of  approximately  145  miles. 

About  January,  1884,  the  last-mentioned  construc- 
tion funds  became  exhausted  and  the  work  of  fur- 
ther construction  was  discontinued  until  about 
April,  1887,  when  it  was  resumed. 

About  January  19th,  1885,  the  said  First  Mortgage 
Bonds  and  Second  Mortgage  Bonds  being  still  out- 
standing, in  a  suit  theretofore  brought  and  then 
pending  in  the  United  States  Circuit  Court  for  the 
District  of  Oregon,  wherein  certain  of  the  holders 
of  said  First  Mortgage  Bonds  were  plaintiffs,  and 
the  Oregon  and  California  Railroad  Company  and 
others  were  defendants,  the  railroads  and  all  other 
propertj^  of  the  Company  were  placed  in  the  hands 
of  a  receiver  then  and  in  that  suit  appointed  for  that 
purpose. 

On  May  12, 1887,  the  status  of  said  land  grants  was 
as  follow^s:  Under  the  East  Side  grant,  during  the 
years  1871  to  1877  inclusive,  patents  for  323,078.68 
acres  of  land,  (being  lands  contiguous  to  the  first  125 
miles  of  the  said  East  Side  railroad),  were  applied 
for  by  and  issued  to  the  Oregon  and  California  Rail- 
road Company.     Excepting  as  aforesaid,  no  patents 
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under  the  East  Side  grant  were  issued  until  the  year 
1803,  and  no  patents  under  the  West  Side  grant  were 
issued  prior  to  the  year  1895.  The  total  length  of 
the  East  Side  railroad  is  approximately  367  miles. 
With  the  exception  of  the  northerly  197  miles  there- 
of, no  part  of  the  East  Side  railroad  was  constructed 
within  the  time  prescribed  therefor;  and  on  May  12, 
1887,  the  portion  of  the  East  Side  railroad  extending 
from  Ashland  to  the  southerly  boundary  line  of  the 
State  of  Oregon  remained  unconsfructed.  That  part 
of  the  West  Side  railroad  extending  from  Forest 
Grove  to  Astoria  was  never  constructed,  and  because 
thereof  the  granted  lands  of  the  West  Side  grant 
contiguous  to  such  unconstructed  railroad  were,  by 
act  of  Congress,  approved  January  31,  1885,  (23 
Stat.  296),  entitled  "An  Act  to  declare  forfeiture  of 
certain  lands  granted  to  aid  in  the  construction  of 
a  railroad  in  Oregon,"  declared  forfeited  to  and  the 
ownership  thereof  resumed  by  the  United  States. 
Of  the  aforesaid  granted  lands,  163,430.28  acres  were 
sold  by  the  Oregon  and  California  Railroad  Com- 
pany prior  to  May  12,  1887.  Nearly  all  of  the  said 
sold  lands  were  so  sold  to  actual  settlers,  in  small 
quantities,  although  in  a  few  instances  such  sales 
were  made  in  quantities  exceeding  160  acres  to  one 
person,  and  for  prices  slightly  in  excess  of  $2.50  per 
acre. 

The  Southern  Pacific  Company  w^as  incorporated 

,by  an  Act  of  the  General  Assembly  of  the  State  of 

Kentucky,    entitled    '*An    Act   to    incorporate    the 

Southern  Pacific  Company,"  approved  March  17, 

1884 ;  which  Act  was  amended  by  an  act  of  the  Gen- 
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eral  Assembly  of  the  State  of  Kentucky,  approved 
March  21,  1888,  entitled  "An  Act  to  amend  *An  Act 
to  incorporate  the  Southern  Pacific  Company,'  ap- 
proved March  17th,  1884."  A  correct  copy  of  said 
Act  of  March  17, 1884,  and  amendatory  act  of  March 
21,  1888,  is  '^Exhibit  Xo.  4  to  Stipulation"  (Vol.  IV, 
pp.  1633^1639,  Record). 

Articles  of  Association,  Amalgamation  and  Con- 
solidation of  the  Central  Pacific  Railroad  Company 
of  California  and  the  Western  Pacific  Railroad  Com- 
pany, were  filed  in  the  office  of  the  Secretary  of  State 
of  the  State  of  California  on  June  23,  1870,  amal- 
gamating and  consolidating  the  said  companies  into 
the  Central  Pacific  Railroad  Company,  incorpor- 
ated as  such  by  the  said  articles — a  correct  copy  of 
w^hich  is  marked  "Exhibit  No.   5  to  Stipulation" 
(Vol.    IV.,    pp.    1640-1651,    Record).     Articles    of 
Amalgamation  and  Consolidation  between  the  Cen- 
tral Pacific  Railroad  Company,  the  California  and 
Oregon  Railroad  Company,  and  the  other  Railroad 
Companies  therein  named,  were  filed  in  the  office  of 
the  Secretary  of  State  of  the  State  of  California 
August  22,  1870,  a  copy  of  which  is  "Exhibit  No.  6 
to  Stipulation"  (Vol.  IV.,  pp.  1652-1662,  Record). 

On  August  22,  1870,  the  Central  Pacific  Railroad 
Company  was  the  owner  of  all  unsold  lands  west  of  a 
point  near  Ogden,  in  Utah,  coterminous  with  the 
Central  Pacific  Railroad  from  Ogden  by  way  of  Elko 
and  Reno,  in  Nevada,  Colfax,  Auburn,  Sacramento, 
Stockton,  Miles  and  San  Jose  to  San  Francisco,  in 
California,  granted  by  Act  of  Congress  approved 
July  1,  1862,  entitled  "An  Act  to  aid  in  the  construe- 
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tion  of  a  railroad  and  telegraph  line  from  the  Missouri 
River  to  the  Pacific  Ocean,  and  to  secure  to  the  Gov- 
ernment the  use  of  the  same  for  postal,  military  and 
other  purposes"  (12  Stat.  489),  as  enlarged  by  the 
amendatory  Act  of  Congress  approved  July  2,  1864, 
entitled  "An  Act  to  amend  an  Act  entitled  'An  Act 
to  aid  in  the  construction  of  a  railroad  and  telegraph 
line  from  the  Missouri  River  to  the  Pacific  Ocean, 
and  to  secure  to  the  Government  the  use  of  the  same 
for  postal,  military  and  other  purposes,'  approved 
July  first,  eighteen  hundred  and  sixty-two"  (13  Stat. 
356).  At  the  time  the  said  Articles  of  Amalgamation 
and  Consolidation  were  filed  on  August  22,  IBTO, 
the  said  California  and  Oregon  Railroad  Company 
was  the  owner  of  all  unsold  lands  in  California 
granted  by  the  Act  of  Congress  approved  July  25, 
1866  (14  Stat.  239),  entitled  "An  Act  granting  lands 
to  aid  in  the  construction  of  a  railroad  and  telegraph 
line  from  the  Central  Pacific  Railroad  in  California, 
to  Portland,  in  Oregon."  From  August  22,  1870, 
the  date  of  filing  the  last  mentioned  Articles  of 
Amalgamation  and  Consolidation,  until  July  29, 
1899,  the  Central  Pacific  Railroad  Company  re- 
mained the  owner  of  all  lands  of  the  three  several 
land  grants  just  mentioned  which  were  unsold  at 
the  date  of  filing  these  articles,  and  were  not  there- 
after, from  time  to  time  (prior  to  July  29,  1899) 
sold  by  the  said  Central  Pacific  Railroad  Company. 
On  July  29,  1899,  the  Central  Pacific  Railroad  Com- 
pany granted  and  conveyed  unto  the  Central  Pacific 
Railway  Company  all  lands  of  the  said  land  grants  re- 
maining unsold  on  July  29,  1899 — a  copy  of  which 
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conveyance  is  ^Exhibit  No.  7  to  Stipulation"  (Vol. 
IV.,  pp.  1663-1678,  Record).  The  statements  con- 
cerning the  ownership  and  conveyance  of  the  lands 
granted  by  said  Acts  of  Congress  are  made  subject 
to  the  terms  and  provisions  of  said  Acts  of  Congress 
respectively,  and  all  rights  of  the  United  States 
thereunder-the  title  to  said  lands  not  being  an 
issue  in  this  suit.  A  correct  copy  of  the  Articles  of 
Association  and  Articles  of  Incorporation  of  the 
Central  Pacific  Railway  Company  referred  to,  is 
"Exhibit  No.  8  to  Stipulation"  (Vol.  IV  pp  1678- 
1688,  Record). 

On  February  17, 1885,  the  Central  Pacific  Railroad 
Company  leased  its  railroad   from   Ogden    to    San 
Francisco  and  branch  thereof  from  Roseville  Junc- 
tion to  Delta,  together  with  certain  other  railroads 
and  property  connected  therewith  as  described  in  the 
instrument  in  witing  of  that  date  to  the  Southern 
Pacific  Company;  and  pursuant  thereto  the  Southern 
Pacific  Company  has  held  possession  of  the  railroads 
and  other  property  therein  described,  and  operated 
the  said  railroads,  as  such  lessee,  continuously  since 
the  date  of  the  said  Agreement,  and  still  continues  to 
so  operate  the  same— which  Agreement  is  "Exhibit 
No.  2"  to  the  amended  Joint  and  Several  Answer  of 
the    defendants    Oregon    and    California    Railroad 
Company,  Southern  Pacific  Company  and  Stephen 
T.  Gage,  as  follow^s : 

"Exhibit  No.  2. 

This  agreement,  made  and  entered  into  this  seven- 
teenth (17)  day  of  February,  1885,  between  the 
Southern  Pacific  Company,  a  corporation  duly  or- 
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ganized  and  existing  under  the  laws  of  the  State  of 
Kentucky,  and  now  doing  business  in  the  State  of 
California,  and  the  Central  Pacific  Railroad  Com- 
pany, a  corporation  duly  formed  and  existing  under 
the  laws  of  the  State  of  California  and  the  United 
States,  witnesseth: 

That,  Whereas  part  of  the  through  business  here- 
tofore done  by  the  Central  Pacific  Railroad  Com- 
pany's line  from  Ogden  to  the  waters  of  the  Pacific 
has  been  diverted  by  the  Northern  Pacific,  Atlantic 
and  Pacific,  and  Atchison,  Topeka  and  Santa  Fe 
railroads : 

And,  whereas  the  Union  Pacific  Railroad  Company 
has  secured  the  control  of  the  road  known  as  the 
Oregon  Short  Line,  and  thereby  secured  an  outlet 
to  the  Pacific,  other  than  over  the  Central  Pacific 
Railroad,  and  thus  in  that  respect  placed  itself  in 
opposition  to  the  interests  of  the  Central  Pacific ; 

And,  Whereas  it  now  appears  that  the  through 
business,  hitherto  done  by  the  Central  Pacific  Rail- 
road, will  thereby  be  further  diverted;  and  that  it  is 
not  only  to  the  best  interests  of,  but  absolutely  neces- 
sary that  the  Central  Pacific  Railroad  Company,  in 
order  to  maintain  itself  against  these  diversions, 
should  be  operated  in  connection  with  a  friendly 
through  line  to  the  waters  of  the  Atlantic ; 

And,  whereas  the  said  Southern  Pacific  Company 
has  a  line  of  railroad  under  its  control,  for  a  period 
of  ninety-nine  years  extending  continuously  from 
the  Pacific  Ocean  to  the  Atlantic  Ocean ; 

And,  Whereas  the  lines  of  each  company  are  doing 
a  large  local  traffic,  and  it  is  important  to  both  that 
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the  same  should  be  conducted  in  haraiony ; 

And,  Whereas  the  said  Southern  Pacific  Company 
is  willing  to  enter  into  an  agreement  with  the  Cen- 
tral Pacific  Railroad  Company  where  its  line  and  the 
line  of  the  said  Southern  Pacific  Company  shall  be 
operated  so  as  to  secure  their  just  rights  to  each 
without  the  one  gaining  any  benefit  or  advantage 
at  the  expense  of  the  other,  and  whereby  the  Central 
Pacific  Railroad  Company  may  for  a  long  term  of 
years  be  assured  of  protection  against  the  diversion 
of  its  traffic  and  be  relieved  of  the  disadvantages 
flowing  from  lack  of  harmonious  connections ; 

And,  Whereas  by  reason  of  the  facts  before  re- 
cited it  is  mutually  advantageous  to  the  Southern 
Pacific  Company  and  the  Central  Pacific  Railroad 
Company  to  make  such  agreement ; 

And,  Whereas  both  companies  contract  in  the 
knowledge  that  the  future  development  of  the  coun- 
try may  change  materially  the  relations  of  the  com- 
panies to  each  other  in  respect  to  railroad  traffic, 
and  may  in  the  future  render  any  agreement  now 
made,  however  fair  in  its  terms  in  view  of  existing 
conditions,  advantageous  to  one  at  the  expense  of  the 
other,  and  thereby  defeat  the  purposes  which  said 
companies  desire  and  intend  to  accomplish  by  mak- 
ing this  agreement ; 

And,  Whereas  it  is  intended  that  such  shall  never 
be  the  effect  of  this  agreement,  therefore  all  the 
premises  and  covenants  herein  shall  be  construed 
in  the  light  of  the  conditions  now  existing,  and  the 
arbitrators  hereinafter  named,  in  adjusting  the  terms 
and  provisions  of  this  agreement  to  a  changed  state 
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of  affairs,  if  such  change  should  ever  take  place, 
must  keep  in  view  the  main  purpose  of  the  parties 
to  this  agreement,  to-wit,  that  it  is  for  the  mutual 
advantage  of  both  parties,  and  that  neither  is  to  be 
benefited  at  the  expense  of  the  other ; 

Now,  Therefore,  to  accomplish  the  purposes  afore- 
said, in  consideration  of  the  premises  and  of  the 
mutual  promises  herein,  the  said  Central  Pacific 
Railroad  Company  hereby  leases  to  the  said  Southern 
Pacific  Company  for  the  term  of  ninety-nine  years, 
from  the  first  day  of  April,  A.  D.  1885,  the  whole 
of  its  railroad  situated  in  the  Territory  of  Utah 
and  States  of  Nevada  and  California,  and  known 
and  designated  as  the  Central  Pacific  Railroad,  to- 
gether with  all  the  branches  thereof,  together  with 
all  the  rolling  stock,  telegraph  lines,  steamboats, 
wharves,  piers,  depots,  workshops,  and  all  other 
property,  real  and  personal,  now  owned,  held  and 
possessed  by  the  said  Central  Pacific  Railroad  Com- 
pany and  used  upon,  or  in  connection  with,  said  rail- 
road and  telegraph  lines,  together  with  all  the  appur- 
tenances thereunto  belonging,  with  the  right  to  pos- 
sess, maintain,  use,  operate  and  enjoy  the  said  prop- 
erty, and  to  receive  the  rents,  issues  and  profits 
thereof. 

And  the  said  Central  Pacific  Railroad  Company 
hereby  assigns  to  the  said  Southern  Pacific  Company 
all  the  leases  which  it  now  holds  of  railroads  and 
other  property  situated  in  said  State  of  California, 
and  lying  and  being  north  of  the  town  of  Goshen, 
in  the  County  of  Tulare,  with  the  right  to  take,  hold, 
operate,  maintain  and  enjoy  said  railroads  and  other 
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property  in  the  same  manner  as  the  said  Central 
Pacific  Railroad  Company  helds,  operates,  enjoys, 
and  maintains  the  same  under  the  said  leases,  and 
with  the  right  to  receive  the  rents,  issues  and  profits 
thereof. 

And  the  said  Central  Pacific  Railroad  Company 
hereby  releases  the  Southern  Pacific  Railroad  Com- 
pany, a  corporation  formed  and  existing  under  the 
laws  of  the  United  States  and  of  the  State  of  Cali- 
fornia, and  the  Southern  Pacific  Railroad  Company, 
a  corporation  formed  and  existing  under  the  laws  of 
the  Territory  of  Arizona,  and  the  Southern  Pacific 
Railroad  Company,  a  corporation  formed  and  exist- 
ing under  the  laws  of  the  Territory  of  New  Mexico, 
and  each  of  them,  from  all  and  every  obligation  un- 
der or  by  virtue  of  any  and  every  lease  made  by  said 
three  last-mentioned  railroad  companies,  or  either 
of  them,  to  the  said  Central  Pacific  Railroad  Com- 
pany, and  transfers  and  surrenders  unto  the  said 
Southern  Pacific  Company,  the  possession  of  all  the 
property  in  said  leases,  or  any  of  them  mentioned 
or  described,  with  the  right  to  receive  the  rents, 
issues  and  profits  thereof  free  from  all  claim  of  the 
said  Central  Pacific  Railroad  Company  to  the  same 
or  any  part  thereof. 

The  said  Southern  Pacific  Company  agrees  to  and 
with  the  said  Central  Pacific  Railroad  Company  that 
it  will  keep  and  maintain  the  property  hereby  leased 
in  good  order,  condition,  and  repair;  operate,  main- 
tain, add  to,  and  better  the  same,  at  its  own  expense ; 
pay  all  taxes  legally  assessed  against  or  levied 
thereon,  and  will  at   the    termination  of  this  lease 
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return  the  same  to  the  said  Central  Pacific  Railroad 
Company,  or  to  its  successors  or  assigns  (with  addi- 
tions and  bettennents)  in  as  good  condition  and  re- 
pair as  the  same  was  at  the  date  hereof. 

And  the  said  Southern  Pacific  Company  hereby 
agrees  to  and  with  the  said  Central  Pacific  Railroad 
Company  that  it  hereby  assumes  and  will  discharge 
all  the  liabilities  and  obligations  of  every  kind  (in- 
cluding its  obligations  on  leases  now  held  by  it)  of 
the  said  railroad  company,  except  the  obligation  to 
pay  the  principal  of  said  railroad  company's  indebt- 
edness known  as  its  ''floating  debt,"  and  accept  the 
obligation  to  pay  the  principal  of  the  indebtedness 
of  said  railroad  company  known  as  its  "bonded  in- 
debtedness," now  outstanding  and  secured  by  mort- 
gage or  deed  of  trust,  or  which  may  be  hereafter  in- 
curred under  the  provisions  of  any  existing  mortgage 
or  deed  of  trust,  or  of  any  mortgage  or  deed  of  trust, 
hereafter  made  with  the  consent  of  the  Southern  Pa- 
cific Company ;  and  except  the  principal  of  all  indebt- 
edness the  payment  of  which  has  heretofore  been 
guaranteed  by  the  Central  Pacific  Railroad  Company ; 
and  except  the  principal  of  the  indebtedness  of  the 
said  Central  Pacific  Railroad  Company  evidenced 
by  bonds  of  the  United  States  heretofore  by  the  Gov- 
ernment thereof  loaned  to  the  said  Central  Pacific 
Railroad  Company.  That  as  to  such  excepted  in- 
debtedness the  said  Southern  Pacific  Company  will 
pay  off  and  discharge  at  maturity  the  interest  upon 
the  same,  except  the  interest  upon  the  bonds  of  the 
United  States  loaned  as  aforesaid;  and  that,  as  to 
such  bonds  and  the  interest  thereon,  the  said  South- 
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era  Pacific  Company  will  discharge  the  annual  obli- 
gations imposed  upon  said  Central  Pacific  Railroad 
Company  by  existing  acts  of  Congress,  and  will  dur- 
ing the  continuance  of  this  agreement,  fully  comply 
with  the  terms  of,  perform  all  the  duties  prescribed 
in,  and  discharge  all  the  obligations  imposed  upon 
said  Central  Pacific  Railroad  Company  by  the  act 
of  Congress  commonly  known  as  the  ''Thurman 
Act." 

And  the  said  Southern  Pacific  Company  hereby 
agrees  to  and  with  the  said  Central  Pacific  Railroad 
Company  that  it  will  w^ell  and  truly  perform  all  the 
duties  and  obligations  of  said  railroad  company  to 
the  United  States  and  the  Government  thereof  under 
existing  acts  of  Congress  relating  to  the  maintenance 
and  operation  of  its  railroad,  and  to  transportation 
for  said  Government  over  the  same,  as  fully  and 
faithfully  as  said  railroad  company  is  bound  to  do, 
except  as  otherwise  hereinbefore  provided. 

And  the  said  Southera  Pacific  Company  agrees  to 
and  with  the  said  Central  Pacific  Railroad  Company 
that  it  will  keep  true  and  faithful  accounts  of  all  the 
earnings  of  the  said  Central  Pacific  Railroad,  in- 
cluding the  earnings  of  the  railroads  now  held  by 
said  Central  Pacific  Railroad  Company  under  leases 
and  situated  north  of  Goshen,  together  with  true  and 
faithful  accounts  of  all  expenditures,  payments  and 
disbursements    of   every   kind   made    by    the    said 
Southern  Pacific  Company  in  operating,  maintain- 
ing, adding  to,  and  bettering  the  same,  and  of  all  ex- 
penditures, payments,  and  disbursements  made  by 
the  said  Southern  Pacific  Company  for  taxes,  rentals, 
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interest,  or  in  discharge  of  obligations  incurred  by- 
said  Southern  Pacific  Company  under  the  provisions 
of  this  agreement  hereinbefore  contained ;  Provided, 
however,  that  any  payments  made  by  the  said  South- 
ern Pacific  Company  to  either  of  the  said  Southern 
Pacific  railroads  hereinbefore  mentioned  for  rentals 
under  the  terms  of  existing  leases  in  favor  of  the 
said  Central  Pacific  Eailroad  Company,  and  now  as- 
signed to  the  Southern  Pacific  Company,  shall  never 
be  included  in  or  made  part  of  any  charge  against 
the  said  Central  Pacific  Railroad  Company  or  the 
earnings  of  its  said  railroads. 

And  the  said  Southern  Pacific  Company  hereby 
agrees  with  the  said  Central  Pacific  Railroad  Com- 
pany that  during  the  continuance  of  this  lease  it  will 
annually,  on  the  first  Monday  in  May,  pay  to  the 
said  Central  Pacific  Railroad  Company,  as  guaran- 
teed rental  for  said  Central  Pacific  Railroad  and 
other  leased  property  for  the  year  ending  on  the 
thirty-first  day. of  December  next  preceding  that  date, 
the  sum  of  one  million  two  hundred  thousand  dollars 
($1,200,000). 

And  the  said  Southern  Pacific  Company  hereby 
further  in  this  behalf  agrees  with  the  said  Central 
Pacific  Railroad  Company  that  if  the  earnings  of 
the  said  Central  Pacific  Railroad,  and  of  the  rail- 
roads situated  north  of  Goshen  now  held  by  the  said 
Central  Pacific  Railroad  Company,  under  leases, 
shall  in  any  year  during  the  continuance  of  this 
agreement  exceed  all  expenditures,  payments,  and 
disbursements  of  every  kind  made  by  the  said  South- 
ern Pacific  Company  for  such  year,  in  operating. 
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maintaining,  adding  to,  and  bettering  the  same,  and 
of  all  expenditures,  payments,  and  disbursements 
made  by  the  said  Southern  Pacific  Company  for 
taxes,  rentals,  interest,  and  in  discharge  of  any  of 
the  obligations  by  said  Southern  Pacific  Company 
incurred  under  this  agreement,  as  heretofore  pro- 
vided, including  the  said  sum  of  one  million  two  hun- 
dred thousand  dollars,  then  such  excess  for  any  such 
year  not  exceeding  the  sum  of  two  million  four  hun- 
dred thousand  dollars  shall,  on  the  first  Monday  in 
May,  as  aforesaid,  be  paid  to  the  said  Central  Pacific 
Railroad  Company  as  additional  rental  for  such  year. 
And  it  is  further  agreed  between  said  Southern 
Pacific  Company  and  the  said  Central  Pacific  Rail- 
road Company  that  if  at  any  time  it  appears  that  by 
the  operation  of  this  agreement  either  party  is  being 
benefited  at  the  expense  of  the  other,  then  this  agree- 
ment shall  be  revised  and  changed,  so  that  such  will 
not  be  the  operation  thereof,  and  if  the  parties  hereto 
cannot  agree  upon  the  changes  necessary  to  that  end, 
then  each  party  shall  appoint  one  arbitrator,  disin- 
terested, but  skilled  in  relation  to  the  subject  matter, 
and  the  award  and  decision  of  such  arbitrators,  in 
writing,  shall  be  binding  upon  the  parties  hereto,  and 
this  agreement  shall  be  revised  and  changed  in  ac- 
cordance with  such  award  and  decision,  and,  as  re- 
vised and  changed,  shall  be  duly  executed  in  writing 
by  the  parties  hereto. 

And  it  is  further  agreed  that  if  the  arbitrators  so 
chosen  cannot  agree  upon  an  award  and  decision, 
then  that  the  two  shall  choose  a  third  impartial  and 
skilled  arbitrator,  and  that  the  award  or  decision  of 
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two  of  said  three  arbitrators  shall  have  the  same  force 
and  effect  between  the  parties  hereto,  and  shall  be 
executed  in  like  manner  as  hereinbefore  provided  for 
the  award  and  decision  of  the  two  arbitrators  first 
chosen. 

And  it  is  further  agreed  between  the  said  Southern 
Pacific  Company  and  the  said  Central  Pacific  Rail- 
road Company  that  if  any  legislation  or  governmen- 
tal action  hereafter  be  had  which,  in  the  opinion  of 
the  said  Southern  Pacific  Company,  is  in  hostility 
to  the  said  Central  Pacific  Railroad  Company,  its 
rights,  or  the  property  hereby  leased,  the  said  South- 
ern Pacific  Company  may,  on  notice  to  the  said  Cen- 
tral Pacific  Railroad  Company,  terminate  this  agree- 
ment, or  may  submit  to  arbitrators,  in  the  manner 
and  with  the  effect  hereinbefore  provided  for, 
changes  and  revisions. 

And  it  is  further  agreed  between  the  Southern  Pa- 
cific Company  and  the  Central  Pacific  Railroad  Com- 
pany that,  upon  the  execution  of  this  agreement,  the 
said  Southern  Pacific  Company  may  enter  upon,  take 
possession  of,  and  hold  during  the  continuance  of 
this  agreement  all  the  property,  real  and  personal, 
hereby  leased  by  the  said  Central  Pacific  Railroad 
Company  to  the  said  Southern  Pacific  Company,  and 
that  duplicate  lists  of  all  the  rolling  stock  and  other 
personal  and  movable  property  so  leased,  showing 
its  condition  at  the  time  of  the  execution  of  this 
agreement,  shall  be  made  and  certified  by  the  secre- 
tary of  each  of  said  companies,  and  that  one  of  said 
lists  shall  be  kept  by  each  of  said  companies. 

And  it  is  further  agreed  between  the  Southern 
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Pacific  Company  and  the  Central  Pacific  Railroad 
Company  that  if  at  any  time  any  of  the  rolling  stock 
or  other  personal  property  hereby  leased  to  the  said 
Southern  Pacific  Company  by  said  Central  Pacific 
Railroad  Company  be  used  upon  any  roads  other 
than  the  Central  Pacific  Railroad  or  the  leased  road 
north  of  Goshen,  then  the  said  Southern  Pacific  Com- 
pany shall  credit  to  the  said  Central  Pacific  Railroad 
Company  the  usual  and  customary  sums  paid  by  one 
railroad  company  to  another  for  the  use  of  the  like 
property,  and  that  the  amounts  so  credited  shall  be 
deemed  and  taken  to  be  a  part  of  the  earnings  of  said 
Central  Pacific  Railroad  Company. 

And  it  is  further  agreed  that  if,  in  the  operation 
of  said  Central  Pacific  Railroad  and  leased  roads 
north  of  Goshen,  it  becomes  necessary  to  use  any  of 
the  rolling  stock  or  other  personal  property  of  the 
Southern  Pacific  Company,  not  leased  from  the  Cen- 
tral Pacific  Railroad  Company,  upon  the  said  Cen- 
tral Pacific  Railroad  or  leased  roads  north  of  Goshen, 
that  the  usual  and  customary  sums  paid  by  one  rail- 
road company  to  another  for  the  use  of  like  prop- 
erty, shall  be  allowed  as,  and  constitute  a  charge 
against  the  receipts  of  the  said  Central  Pacific  Rail- 
road and  said  leased  lines,  and  be  so  considered  in 
the  accounting  hereinbefore  provided  for. 

In  Testimony  Whereof,  the  said  Southern  Pacific 
Company  and  the  said  Central  Pacific  Railroad  Com- 
pany have  caused  these  presents  to  be  signed  by  their 
respective  presidents,  countersigned  by  their  secre- 
taries, and  their  corporate  seals  to  be  hereunto 
affixed,  pursuant  to  orders  of  their  respective  boards 
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of  directors,  the  day  and  year  first  herein  written. 
In  duplicate. 
(S.  P.  Co.  Corporate  Seal.) 

W.  E.  BROWN, 
President  Southern  Pacific  Co. 
H.  C.  NASH. 

Secretary  Southern  Pacific  Co. 

LELAND  STANFORD, 
President  Central  Pacific  Railroad  Co. 
(C.  P.  R.  R.  Co.  Corporate  Seal.) 
E.  H.  MILLER,  Jr., 

Secretary  Central  Pacific  Railroad  Co." 
(Vol.  II.,  pp.  957-967,  Record.) 
On  July  1,  1887,  the  Oregon  and  California  Rail- 
road Company  leased  all  its  railroads  in  Oregon  (in- 
cluding its  East  Side  railroad  and  its  West  Side  rail- 
road) and  other  property  used  in  connection  there- 
with as  described  in  the  said  agreement,  to  the 
Southern  Pacific  Company,  pursuant  to  which  the 
Southern  Pacific  Company  held  possession  of  and 
operated  said  railroads  and  property  as  such  lessee, 
continuously  from  June  6,  1888,  until  August  1, 
1893,— which  instrument  is  "Exhibit  "F"  to  the  Bill 
of  Complaint  (Vol.  I.,  pp.  185-188,  Record).  This 
instrument  does  not  include  any  of  the  lands  involved 
in  suit,  and  does  not  affect  any  property  other  than 
the  railroad  with  all  its  branches,  together  with  roll- 
ing stock,  telegraph  lines,  tools,  and  property  of 
every  kind  and  nature  whatsoever,  in  use  upon  or  in 
connection  with  the  said  railroad. 

On  January  1,  1888,  the  Central  Pacific  Railroad 
Company  leased  its  said  railroad  from  Delta  to  the 
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north  boundary  line  of  the  State  of  California,  to  the 
Southern  Pacific  Company ;  pursuant  to  which  agree- 
ment the  said  Southern  Pacific  Company  has  oper- 
ated said  railroad  as  such  lessee,  continuously  since 
the  date  thereof,  and  still  continues  to  so  operate  the 
same,  a  copy  of  which  instrument  is  "Exhibit  No.  3" 
to  said  Joint  and  Several  amended  Answer.  (Vol. 
IL,  pp.  96&-970,  Record.) 

On  August  1, 1893,  the  Oregon  and  California  Rail- 
road Compan}%  by  a  new  lease,  leased  all  its  railroads 
in  Oregon  (including  the  East  Side  railroad  and 
West  Side  railroad)  and  other  property  used  in  con- 
nection therewith,  described  in  said  lease  of  July  1, 
1887,  to  Southern  Pacific  Company;  pursuant  to 
which,  said  last  named  company  has  held  possession 
of  and  operated  the  said  railroads  continuously  from 
August  1, 1893,  inclusive,  to  the  present  time,  and  still 
continues  to  so  hold  possession  of  and  operate  the 
same,  which  lease  is  ''Exhibit  G"  to  the  Bill  of  Com- 
plaint (Vol.  I„  pp.  189-196,  Record). 

On  or  about  December,  1867,  the  principal  stock- 
holders of  the  Central  Pacific  Railroad  Company  of 
California  became  the  principal  stockholders  of  the 
California  and  Oregon  Railroad  Company;  and  on  or 
about  August  1,  1899,  the  Southern  Pacific  Company 
became,  has  ever  since  remained,  and  still  is,  the  prin- 
cipal stockholder  of  the  Central  Pacific  Railroad 
Company ;  and  on  or  about  August  1, 1899,  the  South- 
ern Pacific  Company  became,  has  ever  since 
remained,  and  still  is,  the  principal  stockholder  of 
the  Central  Pacific  Railway  Company;  and  on  or 
about  April  9,  1901,  the  Southern  Pacific  Company 
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became,  has  ever  since  remained,  and  still,  is  the  prin- 
cipal stockholder  of  the  Oregon  and  California  Rail- 
road Company. 

On  July  31, 1885,  the  Oregon  and  California  Rail- 
road Company  and  the  Central  Pacific  Railroad  Com- 
pany entered  into  an  agreement  in  writing,  a  copy  of 
which  is  "Exhibit  No.  9  to  Stipulation,"  as  follows: 

"This  Agreement,  made  and  entered  into  this 
thirty-first  day  of  July,  1885,  by  and  between  the 
Oregon  and  California  Railroad  Company,  of  Oregon, 
hereinafter  called  the  Selling  Company  of  the  one 
part,  and  the  Central  Pacific  Railroad  Company,  of 
California,  hereinafter  called  the  Purchasing  Com- 
pany, of  the  other  part, 

Witnesseth,  as  follows : 

First :  The  Selling  Company  hereby  agrees  to  sell 
and  transfer  to  the  appointee  of  the  Purchasing 
Company  all  its  railway  lines  (the  constructed  por- 
tion of  which  lines  extend  from  East  Portland  to  a 
point  about  one  and  a  half  miles  south  of  Ashland, 
and  from  Portland  to  Corvallis,  and  from  Albany  to 
Lebanon,  and  are  about  451  miles  in  length)  and  the 
appurtenances  and  all  its  rolling  stock,  supplies  and 
equipment,  its  lands  remaining  unsold  at  the  date  of 
this  agreement,  and  its  rights  and  interests  in  lands, 
and  rights  to  acquire  and  earn  lands,  and  all  its 
rights,  grants  and  franchises  granted  by  the  United 
States  and  also  all  its  interests  of  every  description 
in  the  Northern  Pacific  Terminal  Company,  at  a 
price  and  upon  the  terms  hereinafter  specified. 

Second :  The  transfer  of  the  property  sold  shall  be 
made  as  soon  as  possible,  and  in  any  case  not  later 
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than  the  first  day  of  July,  1886,  and  in  such  manner 
as  to  give  a  good  and  clear  title  to  the  property  sold 
to  the  appointee  of  the  Purchasing  Company,  either 
by  means  of  a  sale  under  foreclosure  of  the  deed  of 
first  mortgage  of  the  Selling  Company,  or  by  such 
other  means  as  the  counsel  of  the  Purchasing  Com- 
pany may  approve. 

Third:  The  property  sold  shall,  when  so  trans- 
ferred, be  free  from  all  debts,  liabilities  and  encum- 
brances of  every  description,  except  such  liabilities 
and  duties  as  may  be  incident  to  the  land  grant  and 
franchises  granted  by  the  United  States  to  the  Selling 
Company  and  agreed  to  be  transferred  to  the  ap- 
pointee of  the  Purchasing  Company  and  except  any 
and  all  such  liabilities  for  arrears  of  rent  or  other- 
wise, as  may  be  incident  to  the  interest  of  the  Selling 
Company  in  the  Northern  Pacific  Terminal  Com- 
pany.    The  value  of  the  supplies  transferred  shall 
not  be  less  than  the  value  of  those  on  hand  at  the  date 
hereof  and  the  Selling  Company  shall  keep  up  the 
property  to  its  present  state  of  repairs  until  the 
transfer  takes  place.     The  whole  amount  of  land  sold 
at  the   date  hereof  does  not  exceed  in  aggregate 
300,000  acres. 

Fourth :  For  the  purpose  of  adjusting  the  accounts 
and  operating  expenses,  and  dividing  the  earnings  on 
the  transfer  of  the  property,  an  account  shall  be 
stated  between  the  Purchasing  and  Selling  compan- 
ies as  of  the  first  day  of  July  next ;  and  all  earnings 
of  the  railroads  and  other  property  sold,  received 
after  that  date  and  the  net  proceeds  and  rentals  of 
■or  from  all  lands  sold  or  leased  after  the  date  hereof 
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shall  go  to  the  credit  of  the  Purchasing  Company  or 
its  appointee  which  shall  undertake  all  expenses  ap- 
pertaining to  the  operation  of  the  road  as  from  the 
first  day  of  July,  1886,  and  shall  from  such  last  men- 
tioned date  pay  interest  on  the  bonds  to  be  issued  in 
payment  for  the  property  purchased  as  hereinafter 
specified  and  shall  pay  or  account  for  the  dividends 
becoming  due  after  said  first  day  of  July,  1886,  on  the 
shares  in  the  Purchasing  Company,  to  form  part  of 
the  price  as  hereinafter  mentioned.  All  net  earnings 
of  the  existing  railroads  previous  to  the  first  day 
of  July  next,  and  the  net  price  of  all  lands  sold  pre- 
vious to  the  date  hereof,  shall  belong  to  the  Selling 
Company  and  no  charge  shall  be  made  by  the  Pur- 
chasing Company  or  its  appointee  for  receiving  and 
paying  over  such  amounts.  The  carriage  of  construc- 
tion, labor  and  material  over  the  existing  lines  shall 
be  done  at  cost  and  without  profit  to  the  Selling  Com- 
pany, the  certificate  of  the  Chief  Accounting  Officer 
of  the  Central  Pacific  Railroad  Company  as  to  the 
amount  of  such  cost  being  agreed  to  be  final  between 
the  parties. 

Fifth:  The  price  of  the  property  sold  shall  be 
$8,000,000  par  value  of  the  shares  of  the  Purchasing 
Company,  and  carrying  all  dividends  declared  after 
July  1st,  1886,  and  $10,500,000  par  value  of  bonds 
made  or  guaranteed  by  the  Purchasing  Company,  to 
be  secured  on  the  property  purchased  as  next  herein- 
after described,  and  carrying  interest  from  July  1, 
1886. 

Sixth :  The  bonds  to  be  issued  or  guaranteed  by  the 
Purchasing  Company  and  delivered  in  payment  as 
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last  mentioned,  shall  be  payable  principal  and  inter- 
est in  gold,  forty  years  after  date  and  bear  interest 
from  the  first  day  of  July  next,  at  the  rate  of  three 
per  cent  per  annum  for  two  years,  and  five  per  cent 
per  annum  thereafter,  payable  half  yearly.  Such 
bonds  shall  be  either  issued  by  or  unconditionally 
guaranteed  bj^  the  Purchasing  Company,  as  the  Pur- 
chasing Company  may  decide,  and  shall  be  secured 
by  a  mortgage  (to  be  made  to  the  Farmers'  Loan 
and  Trust  Company  in  case  such  Trust  Company 
shall  perform  the  duties  of  trustee  at  not  exceeding 
fifty  cents  per  bond,  otherwise  the  Union  Trust  Com- 
pany, or  such  company  as  shall  be  agreed  upon  by  the 
parties)  of  all  the  property  purchased  hereunder, 
and  of  all  extensions  and  of  the  future  acquired  prop- 
erty of  the  Purchasing  Company  in  Oregon ;  and  the 
deed  of  Mortgage  shall  be  similar — except  so  far  as 
otherwise  stated  in  this  agreement — to  the  existing 
deed  of  trust  mortgage  of  the  Selling  Company.  The 
net  proceeds  of  the  lands  transferred  and  included 
in  this  mortgage  shall  form  a  sinking  fund  for  the  re- 
demption of  the  bonds  at  par.  The  amount  of  the 
bonds  to  be  issued  under  the  mortgage  shall  be  as  fol- 
lows: $30,000  per  mile  for  every  mile  of  standard 
gauge  road,  now  or  hereafter  constructed  or  acquired 
and  comprised  in  the  mortgage  and  $10,000  for  every 
mile  of  narrow  gauge  road  now  or  at  any  time  here- 
after constructed  or  acquired  and  comprised  in  the 
mortgage.  The  mortgage  deed  shall  provide  for  the 
issue  and  delivery  to  the  Selling  Company,  upon  the 
above  mentioned  transfer  of  the  property  to  the  ap- 
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pointee  of  the  Purchasing  Company,  of  the  $10,500,- 
000  of  bonds  above  specified  and  that  the  trustee  of  the 
mortgage  shall  further  issue  to  the  Purchasing  Com- 
pany or  its  appointee,  for  each  mile  of  road  con- 
structed between  Ashland  and  the  California  state 
line,  $100,000  for  such  bonds,  and  for  each  ten  miles 
of  steel  rails  laid  down  on  the  present  lines  of  the 
Selling  Company  and  not  now  laid  with  steel  rails, 
$50,000  of  such  bonds. 

On  the  completion  of  the  rail  connection  between 
the  present  lines  of  the  Selling  Company  and  the  line 
of  railway  of  the  Purchasing  Company  any  unissued 
bonds  for  which  the  mileage  shall  then  be  constructed, 
shall  be  transferred  by  the  trustee  to  the  Purchasing 
Company,  or  its  appointee ;  Provided,  however,  that 
such  aggregate  issue  to  the  Purchasing  Company  or 
its  appointee  shall  not  exceed,  including  the  $10,500,- 
000  to  be  issued  to  the  Selling  Company,  the  limit  of 
$30,000  for  each  constructed  mile.  For  any  addi- 
tional mileage  constructed  or  acquired,  either  be- 
tween Junction  and  Corvallis,  or  elsewhere  in  Ore- 
gon, the  Purchasing  Company,  or  its  appointee,  shall 
be  entitled  to  receive  from  the  Mortgage  Trustee,  the 
sum  of  $30,000  for  each  mile  of  standard  gauge  road 
and  th'e  sum  of  $10,000  for  each  mile  of  narrow  gauge 
road.  The  Mortgage  Trustee,  however,  not  to  be 
compelled  to  accept  less  than  ten  miles  of  road  at  one 
time,  except  in  cases  of  terminal  sections.  Deliveries 
of  bonds  under  such  mortgage  are  to  be  made  by  the 
Trustee  from  time  to  time  upon  presentation  to  it  of 
affidavits  of  the  President  and  Chief  Engineer  of  the 
Purchasing  Company,  or  its  appointee,  to  the  facts 
authorizing  delivery  of  such  bonds  under  this  article, 
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and  without  other  evidence  and  proof  thereof. 

Seventh :  Notwithstandinj]^  the  provisions  to  be  in- 
serted in  the  mortgage  deed  restricting  the  future 
issue  of  bonds  to  a  mileage  rate  as  above  specified, 
the  mortgage  deed,  shall  permit  the  Purchasing  Com- 
pany, or  its  appointee,  to  require  the  Trustee  at  one 
time,  or  from  time  to  time,  to  issue  and  permit  the 
sale  of  such  amount  or  amounts  of  bonds  as  the  Pur- 
chasing Company,  or  its  appointee,  may  think  fit; 
Provided,  However,  that  the  proceeds  of  such  bonds 
shall  be  received  by  the  Mortgage  Trustee,  and  not 
by  the  Purchasing  Company,  or  its  appointee,  and 
shall  be  disbursed  by  the  Mortgage  Tnistee  to  the 
Purchasing  Company,  or  its  appointee  only  pro  rata 
as  and  when  the  Purchasing  Company,  or  its  ap- 
pointee, would  have  been  entitled  to  receive  such 
bonds  thereunder  under  the  foregoing  articles  hereof. 

Eighth:  The  present  holders  of  the  First  Mort- 
gage Bonds  of  the  Selling  Company  shall  have  the 
option,  for  21  days  after  notice  to  that  effect  shall 
have  been  published  in  one  daily  paper  in  London 
and  Frankfort  respectively,  of  subscribing,  in  the 
ratio  of  one  new  bond  for  every  three  old  bonds  now 
held  by  them,  respectively,  to  the  new  bonds  to  be 
issued  in  the  manner  above  stated,  at  the  price  of 
eighty-six  per  cent  of  their  par  value,  payable  one- 
fifth  on  subscription  and  the  residue  in  equal  parts 
at  the  expiration  of  three,  six,  nine  and  twelve  months 
from  the  date  of  such  subscription. 

Ninth:  The  Purchasing  Company,  or  its  ap- 
pointee shall,  within  three  years  from  the  transfer 
of  the  property  as  above  prescribed,  complete  the 
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railway  between  the  present  southern  terminus  of  the 
railway  lines  of  the  Selling  Company,  at  or  near  Ash- 
land, in  Oregon,  and  the  present  northern  terminus 
of  the  Oregon  division  of  the  railway  lines  of  the  Pur- 
chasing Company,  at  or  near  Delta,  so  as  to  form  a 
through  line  between  Portland  in  Oregon,  and  San 
Francisco  in  California. 

Tenth:  The  80,000  shares  of  the  capital  stock  of 
the  Purchasing  Companj^  of  the  nominal  value  of 
$8,000,000  above  mentioned,  shall  be  delivered  to  the 
Selling  Company  upon  the  transfer  of  the  property 
as  above  prescribed,  and  shall,  in  the  first  instance, 
be  registered  for  the  purpose  of  delivery  in  the  joint 
names  of  George  Henry  Hopkinson,  the  President  of 
the  Selling  Company,  or  of  such  other  person  as  may 
be  the  President  of  the  Selling  Company,  and  C.  E. 
Bretherton,  Vice  President  of  the  Selling  Company, 
or  of  such  other  person  as  may  be  the  Vice  President 
of  such  Company.  But  such  shares  shall  carry  divi- 
dends only  from  the  1st  day  of  July,  1886,  as  above 
stipulated. 

Eleventh :  This  agreement  shall  be  void  unless  the 
stockholders  of  the  Oregon  and  California  Railroad 
Company  shall,  within  two  months  from  this  date, 
ratify  this  agreement,  and  the  two  committees  now 
formed  respectively  in  London  and  Frankfort  and 
representing  the  First  Mortgage  Bondholders  of  this 
Company,  shall,  within  the  same  time,  execute  in  due 
form  a  confirmation  and  acceptance  of  this  agree- 
ment. 

Twelfth:  The  Selling  Company  binds  itself  to 
execute  to  the  Purchasing  Company  or  its  appointee, 
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on  or  before  the  first  day  of  July,  1886,  a  proper  deed 
transferring  the  property  hereby  agreed  to  be  sold, 
free  from  all  debts,  liabilities  and  encumbrances,  ex- 
cept as  above  specified,  and  to  transfer  the  possession 
thereof  and  in  case  it  shall  fail  to  do  so,  the  Purchas- 
ing Company  may,  at  its  option,  declare  this  agree- 
ment to  be  void. 

Thirteenth :  No  personal  liability  of  any  descrip- 
tion shall  attach  to  the  officers  of  the  two  contracting 
companies,  who  execute  this  agreement  on  their 
respective  behalf. 

In  Witness  Whereof,  the  parties  hereto  have,  by 
their  respective  Vice  Presidents,  thereunto  duly  au- 
thorized, executed  these  presents  the  thirty-first  day 
of  July,  1885. 

THE  OREGON  AND  CALIFORNIA  RAIL- 
ROAD COMPANY, 

By  C.  E.  BRETHERTON, 

Vice  President. 
THE    CENTRAL    PACIFIC    RAILROAD 
COMPANY, 

By  C.  P.  HUNTINGTON, 

Vice  President." 

(Vol.  IV.,  pp.  1689-1696,  Record.) 

On  or  about  October  11,  1886,  the  Central  Pacific 
Railroad  Company,  the  Pacific  Improvement  Com- 
pany (a  corporation  organized  in  1878  under  the  laws 
of  the  State  of  California)  and  the  Southern  Pacific 
Company  entered  into  an  agreement  in  writing,  a  copy 
of  which  is  "Exhibit  No.  1"  to  the  Joint  and  Several 
Answer  of  the  Oregon  and  California  Railroad  Com- 
pany, Southern  Pacific  Company,  and  Stephen  T. 
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Gage,  individually  and  as  trustee,  and  which  is  as  fol- 
lows: 

"This  Agreement,  made  and  entered  into  on  the 
eleventh  day  of  October,  1886,  between  the  Central 
Pacific  Railroad  Company,  party  of  the  first  part, 
the  Pacific  Improvement  Company,  party  of  the  sec- 
ond part,  and  the  Southern  Pacific  Company,  party 
of  the  third  part,  Witnesseth : 

That  Whereas :  The  Central  Pacific  Railroad  Com- 
pany is  the  successor  in  interest  of  the  California  and 
Oregon  Railroad  Company,  mentioned  in  the  act  of 
Congress  of  July  25, 1866,  entitled  "An  Act  granting 
lands  to  aid  in  the  construction  of  a  railroad  and  tele- 
graph line  from  the  Central  Pacific  Railroad,  in  Cali- 
fornia, to  Portland,  in  Oregon" ;  and 

Whereas,  the  said  Central  Pacific  Railroad  Com- 
pany has  constructed  a  portion  of  the  line  contem- 
plated by  said  Act  of  Congress,  to-wit,  that  portion 
between  Roseville  Junction  on  the  Central  Pacific 
Railroad,  and  the  town  of  Delta ;  and 

Whereas,  about  one  hundred  and  four  miles  of  the 
line  between  Roseville  Junction  and  the  southern 
boundary  line  of  Oregon,  as  contemplated  in  said  Act 
of  Congress,  has  not  been  constructed;  and 

Whereas,  the  Oregon  and  California  Railroad 
Company,  charged  by  said  Act  of  Congress  with  the 
construction  of  that  portion  of  the  said  line  of  rail- 
road between  Portland,  in  Oregon,  and  the  northern 
boundary  line  of  California,  has  been  in  an  embar- 
rassed condition,  and  has  been  unable  to  complete  its 
road  to  said  boundary  line ;  and 

Whereas,  until  the  whole  of  said  line  is  completed 
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making  a  through  connection  between  Portland,  in 
Oregon,  and  the  City  of  San  Francisco,  in  California, 
no  part  of  said  line  can  be  advantageously  or  profit- 
ably operated,  nor  the  Act  of  Congress  in  relation 
thereto  be  carried  into  effect  according  to  the  spirit 
and  intent  thereof,  to-wit,  the  construction  and  main- 
tenance of  a  continuous  railroad  between  the  said 
cities,  which  the  Government  of  the  United  States 
may  use  for  the  transportation  of  its  property,  troops 
and  munitions  of  war  when  necessary,  and  to  aid  in 
the  construction  of  which  has  granted  quantities  of 
the  public  lands ;  and 

Whereas,  the  completion  by  the  said  Central  Pa- 
cific Railroad  Company  of  its  own  road  to  the  south- 
ern boundary  line  of  Oregon  without  assurance  of  the 
completion  of  that  portion  of  the  road  from  Portland 
to  said  boundary  line  would  be  a  waste  of  money,  the 
road  having  to  be  constructed  through  a  rugged  and 
mountainous  country  at  great  expense  and  without 
sustaining  local  traffic ;  and 

Whereas,  it  is  of  the  greatest  importance  to  the 
Central  Pacific  Railroad  Company  that  it  should  have 
an  opening  into  Oregon  both  for  local  traffic  and  the 
through  business  of  the  two  cities  and  also  to  furnish 
business  for  its  entire  line  from  Ogden.  Now,  there- 
fore, for  the  purpose  of  completing  its  said  road,  and 
of  securing  the  completion  of  the  road  between  the 
California  state  line  and  Portland,  Oregon,  thus  mak- 
ing a  through  line  between  said  Cities  of  Portland 
and  San  Francisco,  and  a  connection  with  the  Union 
Pacific  Railroad  at  Ogden,  and  in  order  to  secure  the 
business  of  the  northern  portion  of  the  State  of  Cali- 
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f  ornia  and  as  much  as  possible  of  the  business  of  the 
State  of  Oregon  and  to  bring  such  business  to  its  line 
from  Ogden,  and  for  the  purpose  and  with  the  intent 
of  carrying  into  effect  the  provisions  of  said  Act  of 
Congress,  the  said  Central  Pacific  Railroad  Com- 
pany, hereby  covenants  and  agrees  with  the  said 
Pacific  Improvement  Company ; 

First:     That  the  said  Pacific  Improvement  Com- 
pany shall  in  a  good  workmanlike  manner  construct, 
finish,  furnish  and  complete  the  railroad  and  tele- 
graph line  of  the  said  Central  Pacific  Railroad  Com- 
pany, commencing  at  a  point  near  the  said  town  of 
Delta  and  running  thence  in  a  general  northerly  di- 
rection by  the  most  practicable  route  to  a  point  on  the 
southern  boundary  line  of  Oregon,  there  to  connect 
with  the  road  of  the  said  Oregon   and    California 
Company  a  distance  of  one  hundred  and  four  miles, 
as  near  as  may  be,  together  mth  the  rolling  stock, 
buildings,  instruments  and  fixtures  thereof;  that  is 
to  say,  to  construct,  finish  and  complete  all  the  clear- 
ing,   grading    excavations,    embankments,    ditches, 
drains,    masonry,    culverts,    bridges,    trestling    and 
necessary  fencing,  and  furnish  all  the  ties,  timber, 
rails,   all   the   chairs,   fish-plates,  spikes,  frogs  and 
switches,  lay  and  complete  all  the  main  line  of  track 
and  all  side  tracks,  spur  tracks  and  turnout  neces- 
sary, usual  and  proper  for  a  single  track  railroad; 
also  all  necessary  and  proper  buildings  and  erections 
for  stations,  freight   and   passenger   depots,  water- 
tanks,   turn-tables,    engine   houses,   section   houses, 
work  and  repair  shops,  with  all  the  tools,  furniture 
and  implements  necessary  and  proper  therefor,  also 
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to  furnish  and  place  on  said  railroad  all  necessary 
and  proper  rolling  stock,  instruments  and  equip- 
ments, including  locomotives,  passenger,  box,  freight, 
baggage,  platform,  dump  and  hand  cars,  for  the 
proper  and  successful  working  and  repairing  of  said 
railroad  and  telegraph  line,  said  rolling  stock  to  be 
furnished  and  delivered,  as  the  same  may  be  required 
by  the  said  Central  Pacific  Railroad  Company  not 
to  exceed  the  following  quantity  and  proportion, 
namely :  one  locomotive  for  every  eight  miles  of  road 
constructed  under  the  contract;  one  passenger  car 
for  every  five  miles  of  road,  three  box  and  flat  cars 
for  every  mile  of  road;  the  proportion  of  each  to 
be  determined  by  the  said  Central  Pacific  Railroad 
Company;  one  hand  car  for  every  six  miles  of  road; 
such  number  of  dump  cars  as  may  be  required  for 
maintaining  the  line,  said  railroad  to  be  constructed 
and  complete  to  a  point  at  or  near  Klamath  River 
within  twelve  months  from  the  date  hereof,  and  to  the 
southern  boundary  line  of  Oregon  as  soon  as  the  said 
Oregon  and  California  Railroad  is  completed  to  said 
line. 

Second :  That  the  said  Pacific  Improvement  Com- 
pany shall  furnish  and  pay  for  all  the  engineer  ser- 
vice necessary  or  requisite  for  the  location  and  con- 
struction of  said  railroad  and  its  appurtenances, 
such  location  and  construction  to  be  subject  to  the 
approval  of  the  President  or  Chief  Engineer  of  said 
Central  Pacific  Railroad  Company,  who  may  direct 
such  changes  to  be  made  as  they  may  deem  proper; 
but  the  salary  of  the  Chief  Engineer  shall  be  paid 
by  the  said  Central  Pacific  Railroad  Company. 
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Third :  That  the  said  Pacific  Improvement  Com- 
pany will  pay  all  the  costs,  damages  and  other  ex- 
penses incurred  in  obtaining  right  of  way  for  the 
construction  of  said  road  and  to  that  end  the  Central 
Pacific  Railroad  Company  agrees  that  it  may  use 
the  name  of  the  said  Company  in  any  legal  steps 
found  necessary  to  be  taken  in  securing  such  right 
of  way. 

Fourth :  That  the  said  Pacific  Improvement  Com- 
pany will  within  a  reasonable  time  and  as  soon  as  it 
can  be  done  to  the  best  advantage,  purchase,  obtain 
possession  and  control  of  the  said  Oregon  and  Cali- 
fornia Railroad,  or,  that  it  will  within  a  reasonable 
time  purchase  the  whole  of,  or  a  majority  of  the 
shares  of  the  capital  stock  of  said  Oregon  and  Cali- 
fornia Railroad  Company,  and  in  either  event  will 
within  a  reasonable  time  complete  or  cause  to  be  com- 
pleted, the  said  Oregon  and  California  Railroad,  to 
a  connection  with  the  Central  Pacific  Railroad  at  a 
point  on  the  boundary  line  between  California  and 
Oregon,  and  as  the  case  may  be  will  enter  into  or 
will  cause  the  said  Oregon  and  California  Railroad 
Company  to  enter  into  a  contract  perpetual  with  the 
said  Central  Pacific  Railroad  Company,  its  suc- 
cessors or  assigns,  that  the  said  Oregon  and  Cali- 
fornia Railroad  shall  be  operated  in  harmony  with 
the  said  Central  Pacific  Railroad,  prorating  for  ser- 
vices and  covenanting  therein  never  to  give  to  any 
other  railroad  company  any  better  terms  for  through 
traffic  and  for  the  interchange  of  business  than  it 
gives  to  the  Central  Pacific  Railroad  Company,  its 
successors  or  assigns. 
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Fifth:  That  the  said  Pacific  Improvement  Com- 
pany shall  and  will  repay  to  the  said  Central  Pacific 
Railroad  Company  within  one  hundred  and  twenty 
days  from  the  date  hereof  all  sums  of  money  with 
interest  thereon,  at  the  rate  of  6  per  cent  per  annum, 
heretofore  by  the  said  railroad  company  expended 
upon  that  portion  of  its  aforesaid  line  of  railroad 
and  telegraph  line  lying  north  of  Delta,  and  that  if 
said  railroad  company  has  not  fully  paid  all  the  costs 
and  expenses  incurred  as  aforesaid,  the  said  improve- 
ment company  will  assume  the  whole  thereof  and 
will  upon  demand  pay  off  and  discharge  the  same, 
or  that  if  the  said  railroad  company  is  compelled 
to  pay  the  same  or  any  part  thereof  the  said  Im- 
provement Company  will  within  one  hundred  and 
tw^enty  days  after  notice  thereof,  repay  to  the  said 
railroad  company  the  full  amount  of  any  such  pay- 
ment or  payments,  with  interest  at  the  rate  aforesaid ; 
and 

The  said  Southern  Pacific  Company,  lessee  of  the 
said  Central  Pacific  Railroad  Company,  hereby  cove- 
nants and  agrees  with  the  other  parties  to  this  con- 
tract that  in  consideration  of  the  advantages  to  be 
derived  by  it  from  the  bringing  of  business  to  the 
main  lines  of  the  Central  Pacific  Railroad,  it  will, 
w^hen  said  through  line  is  completed,  finished  and 
ready  for  operation,  enter  into  an  agreement  in  writ- 
ing w^ith  the  said  Central  Pacific  Railroad  Company 
whereby  it  shall  lease  from  said  Company  that  por- 
tion of  said  line  between  Roseville  Junction  and  the 
state  line  not  now"  included  within  its  lease,  and  will 
increase  the  consideration  of  twelve  hundred  thou- 
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sand  dollars,  guaranteed  rental  mentioned  in  the  ex- 
isting lease  as  much  in  proportion  as  eighty  thou- 
sand shares  of  the  capital  stock  of  said  Central  Pa- 
cific road  shall  bear  to  the  whole  amount  of  capital 
of  said  company  now  issued,  and  will  also  increase 
the  limit  of  the  maximum  rental  of  thirty-six  hun- 
dred thousand  dollars  therein  provided  for  in  like 
proportion,  and  that  it  will  transport  and  convey 
free  of  charge  over  the  line  operated  by  it  in  Cali- 
fornia north  of  San  Francisco  all  agents,  laborers 
and  employes  and  all  provisions,  tools,  iron  and  other 
materials  and  all  other  property  employed  or  used, 
or  to  be  employed  or  used  in  and  about  the  construc- 
tion of  said  railroad  and  telegraph  line,  and  their 
appurtenances  by  or  for  said  Pacific  Improvement 
Company ;  and 

The  said  Central  Pacific  Railroad  Company  hereby 
covenants  and  agrees  to  and  with  the  said  Pacific 
Improvement  Company  that  in  consideration  of  the 
premises  and  of  the  faithful  performance  of  the 
covenants  herein  contained  to  be  kept,  observed  and 
performed  by  said  Pacific  Improvement  Company, 
it  will  upon  the  execution  of  this  agreement  issue 
and  deliver  to  said  company  eighty  thousand  shares 
of  its  capital  stock  and  in  addition  thereto  it  will 
pay  to  said  Pacific  Improvement  Company  four  mill- 
ion five  hundred  thousand  dollars,  in  mortgage  bonds 
as  follows :  When  one-half  of  the  work  on  said  road 
between  Delta  and  the  Oregon  line  is  completed,  it 
will  pay  and  deliver  to  said  Pacific  Improvement 
Company  all  of  its  first  mortgage  bonds  now  unissued 
part  of  an  issue  by  it  heretofore  provided  for,  to  be 
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used  toward  the  eonstruetion  of  its  railroad  between 
Roseville  Junction  and  said  Oregon  line,  and  that 
it  wdll  pay  to  said  Pacific  Improvement  Company 
the  balance  of  said  four  million  five  hundred  thou- 
sand dollars  of  bonds  in  its  mortgage  bonds,  part  of 
an  issue  by  it  provided  for  an  indenture  of  mortgage 
by  it  made  to  William  E.Brown,  and  Frank  N.  Douty, 
bearing  date  October  first,  1886,  and  that  it  will  make 
said  last  mentioned  payment  as  the  work  on  said 
road  progresses,  and  sections  of  not  less  than  ten 
miles  betwTen  Delta  and  the  Oregon  state  line  are 
completed  and  in  the  proportion  which  the  completed 
section  shall  bear  to  the  w^hole  length  of  the  road  be- 
tween the  points  last  aforesaid. 

In  Testimon}^  Whereof,  The  parties  hereto  have 
caused  these  presents  to  be  signed  by  the  respective 
Presidents  and  Secretaries,  and  their  corporate  seals 
to  be  hereunto  affixed.  Done  in  triplicate  the  day 
and  year  first  herein  w^ritten. ' ' 

Prior  to  the  execution  of  either  of  said  tw^o  last 
mentioned  contracts,  the  stockholders  of  the  Oregon 
and  California  Railroad  Company  became  and  were 
organized  under  the  name  '^ Stockholders'  Commit- 
tee"; certain  of  the  owners  of  the  mortgage  bonds 
hereinbefore  mentioned  became  and  were  organized 
under  the  name  "Frankfort  Bondholders'  Commit- 
tee"; and  certain  other  of  the  owners  of  said  bonds 
became  and  were  organized  under  the  name  "London 
Bondholders'  Committee" — said  Bondholders'  Com- 
mittee representing  the  owners  of  substantially  all 
of  the   aforesaid  first  mortgage  bonds  and  second 
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mortgage  bonds  of  said  Oregon  and  California  Rail- 
road Company. 

On  March  28,  1887,  the  parties  to  the  same  made 
and  entered  into  a  written  contract — a  correct  copy 
of  which  is  "Exhibit  E"  to  Bill  of  Complaint,  and, 
omitting  signatures,  is  as  follows : 

"This  agreement  made  and  entered  into  this  28th 
day  of  March,  One  Thousand  Eight  Hundred  and 
Eighty-Seven,  by  and  between  George  Henry  Hop- 
kinson,  Robert  Davie  Peebles,  Patrick  Buchan  and 
Charles  Edward  Bretherton,  the  Stockholders'  Re- 
construction   Committee    of   the    Oregon  and  Cali- 
fornia Railroad  Company,  and  who  are  hereinafter 
called  the  Stockholders'  Committee,  of  the  first  part; 
the  Pacific    Improvement  Company,  a  corporation 
created,  organized  and  existing  under  the  laws  of  the 
State  of  California,  of  the  second   part;   Lawrence 
Harrison,  Andrew  Haas,  Henry  Hopkinson,  George 
Henry  Kearton  and  Lawrence  James  Baker,  a  com- 
mittee sitting  in  London,  England,  and  representing 
the  British  holders   of   the   First  Mortgage  Bonds 
of  said  Oregon  and  California  Railroad  Company, 
hereinafter  called  the  London    Bondliolders'  Com- 
mittee, of  the   third    part;    Heinrich   Hohenemser, 
Hemiann    Koehler,    Karl    Pollitz,    Adolph    Otto, 
Phillip  Bonn,  Heinrich  Oswalt,  Siegmund  Lion  and 
Emil  Kalb,  a  committee  sitting  in  Frankfort,  Ger- 
many, and  representing  the  German  holders  of  the 
First    Mortgage    Bonds  of  said  Company,    herein- 
after called  the  Frankfort  Bondholders'  Committee, 
of  the  fourth  part;  the  Southern  Pacific  Company, 
a  corporation  created,  organized  and  existing  under 
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and  by  virtue  of  the  laws  of  the  State  of  Kentucky, 
of  the  fifth  part,  the  said  Oregon  and  California 
Railroad  Company,  of  the  sixth  part,  and  the  Union 
Trust  Company  of  New  York,  a  corporation  created, 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York,  party  of  the  seventh 
part,  witnesseth  as  follows :  • 

First:  The  Stockholders'  Committee  agrees  to 
sell  to  the  Pacific  Improvement  Company,  One  Hun- 
dred and  Seventeen  Thousand,  Two  Hundred  and 
Ninety  (117,290)  shares  of  the  Preferred  Capital 
Stock  of  the  Oregon  and  California  Railroad  Com- 
pany, out  of  the  total  issue  of  One  Hundred  and 
Twenty  Thousand  (120,000)  shares  thereof,  and 
Sixty-Seven  Thousand,  Seven  Hundred  and  Eighty- 
five  (67,785)  shares  of  the  Common  Capital  Stock 
of  said  Oregon  and  California  Railroad  Company, 
out  of  the  total  issue  of  Seventy  Thousand  (70,000) 
shares  thereof,  and  Second  Mortgage  Bonds  of  said 
Oregon  and  California  Railroad  Company,  to  the 
amount  of  their  par  value  of  Two  Millions,  Six  Hun- 
dred and  Ten  Thousand  Dollars  ($2,610,000),  being 
the  total  issue  of  such  Second  Mortgage  Bonds,  and 
will  deliver  the  same  to  the  said  Pacific  Improve- 
ment Company,  in  the  City  of  New^  York,  on  or  be- 
fore the  first  day  of  April,  One  Thousand  Eight  Hun- 
dred and  Eighty-Seven;  and  the  said  Pacific  Im- 
provement Companj^,  in  consideration  thereof,  and 
in  pajonent  therefor,  will,  simultaueoush^  with  such 
delivery  and  with  the  deposit  with  the  Union  Trust 
Company  of  New  York,  by  the  London  and  Frank- 
fort   Bondholders'    committees,    of    bonds    to    the 
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amount  of  at  least  Eight  Millions,  Four  Hundred 
Thousand  Dollars  ($8,400,000),  par  value,  as  herein- 
after provided,  deliver  in  the  City  of  New  York,  to 
the  Stockholders'  Committee  or  its  nominee  in  said 
city,  one  share  of  the  Capital  Stock  of  the  Central 
Pacific  Railroad  Company  (out  of  a  total  Capital 
Stock  thereof  not  exceeding  six  hundred  and  eighty 
thousand  (680,000)  shares),  against  every  two  shares 
of  Oregon  and  California  Preferred  Stock  sold  and 
delivered  as  aforesaid,  and  one  share  of  Central  Pa- 
cific Stock  against  every  four  shares  of  Oregon  and 
California  Common  Stock  sold  and  delivered  as 
aforesaid,  and  will  also  pay  the  sum  of  Four  Shillings 
sterling  for  every  share  of  Oregon  and  California 
Preferred  Stock,  and  of  Three  Shillings  sterling  for 
every  share  of  Oregon  and  California  Common  Stock 
so  sold  and  delivered.  Such  payments  to  be  made  by 
first  class  bankers'  sight  draft  on  London. 

The  Pacific  Improvement  Company  also  agrees  to 
pay  the  cost  of  transportation  and  insurance  of  said 
stock  and  bonds  to  the  City  of  New  York,  and  of 
the  stock  of  the  Central  Pacific  Railroad  to  be  re- 
ceived in  pajTiient  therefor,  from  the  City  of  New 
York  to  the  City  of  London.  It  also  agrees  to  pay 
to  the  nominee,  in  the  City  of  New  York,  of  the 
Stockholders'  Committee,  the  sum  of  Two  Thousand 
Five  Hundred  Dollars  as  a  remuneration  for  such 
nominee's  services  in  the  premises,  and  that  the  Cen- 
tral Pacific  Railroad  Company,  upon  the  surrender 
to  it  of  the  certificate  or  certificates  representing  the 
stock  so  to  be  delivered  by  the  Pacific  Improvement 


vs.  The  United  States  of  America.  99 

Company,  shall  issue  ten-share  certificates  for  said 
stock  in  the  name  or  names  of  such  parties  as  may 
be  designated  by  the  Stockholders'  Committee  or  its 
nominee  in  New  York. 

Second:     In    case   the    Stockholders'    Committee 
shall  on  or  before  the  first  day  of  April,  One  Thou- 
sand Eight  Hundred  and  Eighty-Seven,  acquire  the 
ownership  or  control  of  any  additional  amount  of  the 
Preferred  or  Common  Stock  of  the  Oregon  and  Cali- 
fornia Railroad  Company,  beyond  and  in  excess  of 
the  amount  mentioned  and  described  in  the  foregoing 
article  hereof,  then  and  in  that  event  the  Stockhold- 
ers' Committee  agrees  to  sell  and  deliver  the  same 
to  the  Pacific  Improvement  Company,  in  the  City  of 
New  York,  on  or  before  the  said  first  day  of  April, 
One   Thousand   Eight   Hundred  and  Eighty-Seven,' 
and  the  Pacific  Improvement  Company  shall  pay  for 
the  same  in  cash  and  stock,  at  the  respective  rates 
and  in  the  manner  specified  in  the  previous  article. 

Third:  The  Bondliolders'  Committees  have  agreed 
to  sell  to  and  exchange  with  the  Southern  Pacific 
Company,  upon  the  terms  hereinafter  stated,  and 
upon  compliance  wdth  the  same  by  the  Southern  Pa- 
cific Company  and  the  Oregon  and  California  Rail- 
road Company   or   its   successors.   First   Mortgage 
Bonds  of  said  Oregon  and  California  Railroad  Com- 
pany (out  of  the  total  amount  outstanding  of  Eight 
Millions,  Six  Hundred  and  Six  Thousand  Dollars 
($8,606,000)  par  value),  issued   under  and   secured 
by  the  mortgage  of  said  Company  to  Henry  Villard, 
Horace  White  and  Charles  Edward  Bretherton,  as 
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trustee,  dated  first  day  of  June,  One  Thousand  Eight 
Hundred  and  Eighty-One,  but  of  which  the  Farmers' 
Loan  and  Trust  Company  of  New  York  is  now  sole 
Trustee  to  the  amount  at  their  par  value  of  Eight 
Million,  Four  Hundred  Thousand  Dollars  ($8,- 
400,000),  bearing  all  unpaid  coupons  appertaining 
thereto.  For  that  purpose  they  are  to  deposit  the 
said  Eight  Million,  Four  Hundred  Thousand  Dollars 
($8,400,000)  bonds,  within  forty  days  after  the  exe- 
cution of  this  agreement,  with  the  Union  Trust  Com- 
pany of  New  York.  The  Southern  Pacific  Company, 
in  consideration  thereof,  and  in  payment  and  ex- 
change therefor,  is  to  deliver  to  the  said  Trust  Com- 
pany, to  be  delivered  by  it  to  the  Bondholders'  Com- 
mittees, or  their  nominee  in  the  City  of  New  York, 
Nine  Million,  Two  Hundred  and  Forty  Thousand 
Dollars  ($9,240,000)  par  value,  of  new  bonds  of  the 
Oregon  and  California  Railroad  Company  or  its  suc- 
cessors (being  at  the  rate  of  One  Hundred  and  Ten 
(110)  per  cent  new  bonds  upon  the  amount  of  old 
bonds  exchanged  as  aforesaid)  carrying  interest  at 
the  rate  of  five  per  centum  per  annum  from  the  first 
day  of  July,  One  Thousand  Eight  Hundred  and 
Eighty-Six  (except  so  far  as  such  interest  may  have 
been  theretofore  paid  in  cash  as  hereafter  provided) 
and  guaranteed,  both  principal  and  interest,  by  the 
Southern  Pacific  Company,  and  secured  as  herein- 
after stated ;  and  also  to  pay  the  sum  in  cash  of  Four 
Pounds  (4)  sterling  for  each  now  existing  bond  of 
One  Thousand  Dollars  ($1,000)  received  in  exchange 
as  aforesaid;  such  new  bonds  so  to  be  delivered  by 
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the  Southern  Pacific  Company  in  pajment  and  ex- 
change as  aforesaid  shall  be  payable,  principal  and 
interest,  in  gold,  forty  years  after  date,  and  bear  in- 
terest at  the  rate  of  five  per  cent  per  annum,  payable 
half-yearly,  and  shall  be  guaranteed,  both  as  to  prin- 
cipal and  interest  by  the  Southern  Pacific  Company, 
and  shall  be  secured  by  a  mortgage  to  be  made  by 
the  said  railroad  company  or  its  successors  to  the 
Union  Trust  Company  of  New  York  (or  such  other 
company  as  shall  be  agreed  upon  by  the  parties) 
upon  all  the  property  which,  at  the  time  of  such  de- 
posit of  existing  bonds,  shall  be  covered  by  the  mort- 
gage securing  such  First  Mortgage    Bonds    of   the 
Oregon  and  California  Railroad  Company,  except  the 
amounts  due  for  lands  sold  previous  to  the  date  of 
such  deposit,  and  except  the  cash  in  the  hands  of  the 
mortgage  Trustee,  and  upon  all  extensions  thereof 
and  future  acquired  property  in  Oregon  of  the  com- 
pany making  such  new  bonds.     The  net  proceeds  of 
lands  sold  subsequent  to  the  date  of  such  deposit, 
and  of  the  lands  included  in  such  mortgage  securing 
such  new  bonds,  shall  be  applied  to  the  redemption 
and  cancellation  of  the  new  bonds  by  annual  draw- 
ings at  par,  unless  purchasable  at  a  lower  price,  as 
prescribed  in  the  mortgage.     Such  new  mortgage  is 
to  be  equivalent,  in  point  of  lien  and  priority,  to  the 
aforesaid  existing  mortgage  securing  the  said  First 
Mortgage  Bonds,  except  as  to  such  of  the  latter  as 
are  not  now  or  hereafter  may  not  be  deposited  by 
the  London  and  Frankfort  Bondholders'  Committee 
under  this  agreement.     The  amount  of  the  bonds  to 
be  issued  under  such  new  mortgage  shall  be  as  fol- 
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lows:  Thirty  Thousand  Dollars  ($30,000)  per  mile  for 
every  mile  of  standard  gauge  road  now  or  hereafter 
constructed  or  acquired  and  comprised  in  the  mort- 
gage, and  Ten  Thousand  Dollars  ($10,000)  for  every 
mile  of  narrow  gauge  road  now  or  at  any  time  here- 
after constructed  or  acquired  and  comprised  in  the 
mortgage.  The  mortgage  deed  shall  provide  for  the 
immediate  issue  and  delivery  by  the  mortgage  Trus- 
tee to  the  Mortgagor  Company  of  Ten  Million,  Five 
Hundred  Thousand  Dollars  ($10,500,000)  of  the  new 
bonds  in  nominal  amount;  and  that  thereafter  the 
Trustee  of  the  mortgage  shall  further  issue  One  Hun- 
dred Thousand  Dollars  ($100,000)  par  value  of  such 
bonds  for  each  mile  of  road  constructed  between  the 
present  terminus,  near  Ashland,  and  the  California 
state  line,  and  Fifty  Thousand  Dollars  ($50,000)  par 
value,  of  such  bonds  for  each  ten  miles  of  steel  rails 
laid  down  on  the  present  lines  of  the  Oregon  and 
California  Railroad  Company,  after  such  deposit  of 
existing  bonds,  and  on  the  completion  of  a  rail  con- 
nection between  the  present  line  of  the  Oregon  and 
California  Railroad  Compan}^  and  the  line  of  the 
Central  Pacific  Railroad  Company  any  unissued 
bonds  for  which  the  mileage  shall  then  be  constructed 
shall  be  delivered. 

Provided,  however,  that  such  aggregate  issue,  in- 
cluding the  amount  to  be  delivered  to  the  Bondhold- 
ers' Committee  hereunder,  shall  not  exceed  the  limits 
of  Thirty  Thousand  Dollars  ($30,000)  and  Ten  Thou- 
sand Dollars  ($10,000)  for  each  constructed  mile  of 
standard  and  narrow  gauge  line  respectively,  nor 
Twenty  Million  Dollars   ($20,000,000)   in  all.     For 
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any  additional  mileage  constructed  or  acquired  either 
between  Junction  and  Corvallis  or  elsewhere  in  Ore- 
gon, the  Mortgage  Trustee  shall  deliver  the  sum  of 
Thirty  Thousand  Dollars   ($30,000)   par  value  for 
each  mile  of  standard  gauge  road,  and  the  sum  of 
Ten  Thousand  Dollars  ($10,000)  par  value  for  each 
mile  of  narrow  guage  road;  the  mortgage  Trustee, 
however,  not  to  be  compelled  to  accept  less  than  ten 
miles  of  road  at  any  one  time,  except  in  case  of  ter- 
minal  sections.      Deliveries   of  bonds   under   such 
mortgage  are  to  be  made  by  the  Trustee  from  time 
to  time  upon  presentation  to  it  of  affidavits,  of  the 
President  and  Chief  Engineer  of  the  Railway  Com- 
pany making  such  mortgage,  to  the  facts  authorizing 
delivery  of  such  bonds  under  this  article,  and  without 
other  evidence  or  proof  thereof.     In  no  event,  how- 
ever, is  the  total  issue  of  bonds  secured  by  said  new 
mortgage,  to  exceed  for  all  the  purposes  in  this  article 
mentioned,  the  aggregate  of  the  sum  of  Twenty  Mil- 
lion Dollars  ($20,000,000).     The  form  of  such  new 
bond,  which  is  to  be  of  One  Thousand  Dollars  ($1,- 
000)  denomination,  and  of  the  mortgage  securing  the 
same,  and  of  the  guaranty,  are  to  be  approved  by  the 
counsel  of  the  Bondholders'  Committees. 

Fourth:  Notwithstanding  the  provisions  to  be  in- 
serted in  the  mortgage  deed  restricting  the  future 
issue  of  bonds  to  the  mileage  rates  above  specified, 
the  mortgage  deed  shall  permit  the  Railway  Com- 
pany making  the  mortgage  to  require  the  Trustee, 
at  any  one  time,  or  from  time  to  time,  to  issue  and 
permit  the  sale  of  such  amount  or  amounts  of  bonds 
as  the  Railway  Company  may  think  fit;  Provided, 
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however,  that  the  proceeds  of  such  bonds  shall  be  re- 
ceived by  the  mortgage  Trustee  and  not  by  the  Rail- 
way Company  or  its  appointees,  and  shall  be  dis- 
bursed by  the  mortgage  Trustee  to  the  Eailway 
Company  or  its  appointees,  only  pro  rata,  as  and 
when  the  Eailway  Company  would  have  been  entitled 
to  receive  such  bonds  thereunder,  under  the  foregoing 
articles  hereof. 

Fifth :  In  case,  on  or  before  the  first  day  of  April, 
One  Thousand  Eight  Hundred  and  Eighty-Seven, 
the  Bondholders'  Committee  shall  acquire  the  owner- 
ship or  control  of  any  additional  amount  of  the  said 
First  Mortgage  Bonds  of  the  Oregon  and  California 
Railroad  Company,  beyond  and  in  excess  of  those 
mentioned  in  the  third  article  hereof,  then  and  in 
that  event  said  Bondholders'  Committees  agree  to 
sell  and  exchange  the  same  with  the  Southern  Pacific 
Company,  upon  the  like  terms  and  in  consideration 
thereof,  and  in  pajTnent  and  exchange  therefor,  the 
Southern  Pacific  Company  shall  deliver  and  pay  to 
the  Bondholders'  Committees,  Eleven  Hundred  Dol- 
lars of  bonds  guaranteed  by  the  Southern  Pacific 
Company,  of  the  character  hereinabove  described, 
and  the  sum  of  Four  Pounds  (4)  sterling  in  cash  for 
every  One  Thousand  Dollars  of  such  additional  now 
existing  First  Mortgage  Bonds  of  the  Oregon  and 
California  Railroad  Company,  above  mentioned,  with 
all  unpaid  coupons  appertaining  thereto,  so  delivered 
to  it  for  exchange,  duo  adjustment  of  fractions  to 
be  made  by  issue  of  fractional  certificates  therefor. 

Sixth:  Within  three  months  from  the  deposit  of 
tlie  bonds  now  belonging  to   or  controlled  by   the 
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Bondholders'    committees,    with    the    Union    Trust 
Company,  as  hereinbefore  provided,  the  Southern 
Pacific  Company,  by  notice  in  writing  to  the  Union 
Trust  Company  of  New  York,  shall  declare  its  elec- 
tion, either  to  cause  to  be  created  new  bonds  by  act 
of  the  present  Oregon  and  California  Railroad  Com- 
pany, without  foreclosure,  or  to  require  the  Union 
Trust  Company,  as  holders  of  the  present  mortgage 
bonds,  to  obtain  a  decree  in  the  pending  foreclosure 
suit  or  to  foreclose  the  mortgage  in  some  other  suit 
caused  to  be  brought  by  it,  and  to  purchase  the  prop- 
erty or  cause  it  to  be  purchased,  by  its  nominee  or 
nominees,    at   the    foreclosure    sale.     In    case    said 
Southern  Pacific  Company  shall  give  notice  of  its 
election  to  cause  to  be  created  new  bonds  of  the  pres- 
ent Oregon  and  California  Railroad  Companv,  then 
such  new  bonds,  duly  guaranteed  by  the  said  South- 
ern Pacific  Company,  shall  be  delivered  to  the  said 
Union  Trust  Company,  of  New  York,  within  six 
months  from  the  date  of  such  notice,  to  be  by  said 
Trust  Company  forthwith  delivered  to  the  Bond- 
holders' Committees  or  their  nominees  in  New  York. 
If  within  said  period  of  three  months  from  the  de- 
posit of  the  bonds  by  the  Bondholders'  Committees 
as  aforesaid,  the  Southern  Pacific  Company  shall  fail 
to  signify  its  election  as  aforesaid,  or  if  within  said 
period  of  six  months  from  signifying  an  election  to 
cause  to  be  created  new  bonds  of  the  present  Oregon 
and  California  Railroad  Company,  it  shall  fail  to 
deliver  such  new  bonds,  so  guaranteed  as  aforesaid  to 
the  Union  Trust  Company  of  New  York,  then  and 
in  either  of  such  events  this  agreement  shall  become 
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void  and  determined,  and  the  said  Trust  Company 
shall  forthwith  return  to  the  Bondholders'  Commit- 
tees or  their  nominees,  the  bonds  deposited  by  them 
respectively,  and  all  payments  as  aforesaid,  made  by 
the  Southern  Pacific  Company  to  the  Bondholders' 
Committees,  shall  be  forfeited  and  be  retained  abso- 
lutely by  the  said  Bondholders'  Committees. 

Seventh:  Simultaneously  with  such  deposit  of 
bonds  to  the  amount  of  at  least  Eight  Million  Four 
Hundred  Thousand  Dollars  ($8,400,000)  the  South- 
em  Pacific  Company  agrees  to  pay  the  Bondholders' 
Committees  or  their  nominees  in  New  York,  by  first 
class  bankers'  sight  draft  on  London,  the  sum  of 
Thirty- Three  Thousand  Six  Hundred  Pounds  (33,- 
600)  sterling,  being  at  the  rate  of  Four  Pounds  (4) 
per  bond  in  respect  of  the  bonds  so  to  be  deposited. 
If  the  Southern  Pacific  Company  shall  not  elect, 
as  hereinbefore  mentioned,  to  have  the  existing  first 
mortgage  foreclosed,  then  upon  the  delivery  to  the 
said  Union  Trust  Company,  of  New  York,  of  the 
new  bonds  of  the  character  hereinbefore  described, 
to  the  amount  at  their  par  or  face  value  of  Nine 
Million  Two  Hundred  and  Forty  Thousand  Dol- 
lars ($9,240,000),  the  Union  Trust  Company,  of 
New  York,  shall  deliver  to  the  Trustee  of  the  new 
mortgage  the  Eight  Million  Four  Hundred  Thousand 
Dollars  ($8,400,000)  par  value  of  now  existing  First 
Mortgage  Bonds  so  deposited  with  it,  together  with 
all  coupons  deposited  therewith.  In  case  the  South- 
ern Pacific  Company  shall  elect  to  have  such  now  ex- 
isting first  mortgage  foreclosed,  the  Union  Trust 
Company,  of  New  York,  shall  under  and  pursuant 
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to  the  directions  of  the  Southern  Pacific  Company, 
use  such  deposited  bonds  and  coupons  to  bring  about 
such  foreclosure,  and  for  the  purchase  of  the  prop- 
erty by  the  said  Union  Trust  Company,  of  New 
York,  or  its  nominee  or  nominees,  at  any  sale  or  sales 
thereunder,  and  the  said  Union  Trust  Company,  of 
New  York,  shall  retain  control  of  the  property  ac- 
quired therewith,  until  such  new  bonds  to  be  deliv- 
ered in  exchange  therefor  under  the  third  article 
hereof,  shall  be  prepared  by  the  corporation  issuing 
the  same,  duly  guaranteed  by  the  Southern  Pacific 
Company,  and  shall  have  been  deposited  with  the  said 
Union  Trust  Company  of  New  York ;  and  thereupon 
the  property  acquired  shall  be  conveyed  and  turned 
over  to  the  corporation  issuing  the  new  bonds,  which 
corporation  the  Southern  Pacific  Company  agrees  to 
cause  to  be  formed.     In  case  of  such  foreclosure  pro- 
ceedings, the  Southern  Pacific  Company  is  to  cause  a 
decree  to  be  obtained,  and  a  sale  thereunder  had  and 
confirmed,  within  twelve  months  from  the  date  of  the 
execution  and  delivery  of  this  instrument,  or  within 
such  further  time  as  may  be  fixed  upon  as  reasonable 
by  the  counsel  of  the  Bondholders'  Committees,  and 
of  the  Southern  Pacific  Company,  or  in  case  of  their 
disagreement,  by  Benjamin  H.  Bristow,  Esq.,  whose 
decision  shall  be  final.     In  case  the  Southern  Pacific 
Company  fails  to  obtain  a  decree  of  foreclosure,  and 
to  purchase  the  said  property  within  the  times  afore- 
said, or,  in  case  of  such  purchase,  it  fails  within  six 
months  thereafter  to  deliver  such  new  bonds  by  such 
new  corporation,  duly  guaranteed  by  the  Southern 
Pacific  Company,  to  the  said  Union  Trust  Company, 
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of  the  City  of  New  York,  then,  and  in  either  of  such 
events,  the  said  Union  Trust  Company,  of  the  City 
of  New  York,  shall  hold  said  property  upon  trust  for 
the  Bondholders'  Committees  without  any  claim 
thereupon  or  interest  therein,  by  the  Southern  Pacific 
Company,  under  or  by  virtue  of  this  agreement,  or 
otherwise,  and  shall,  when  thereunto  required  by  the 
Bondholders'  Committees,  convey  such  property  to 
such  persons  or  corporations  as  said  Bondholders' 
Committees  may  in  writing  direct,  and  all  payments 
by  the  Southern  Pacific  Company  to  the  Bondhold- 
ers' Committees,  in  pursuance  of  any  of  the  articles 
of  this  agreement,  shall  be  forfeited  and  retained  ab- 
solutely by  the  said  Bondholders'  Committees.  At 
any  time  after  April  first,  One  Thousand  Eight  Hun- 
dred and  Eighty-Seven,  any  additional  amounts  of 
such  First  Mortgage  Bonds  acquired  by  the  Bond- 
holders' Committees,  or  either  of  them,  shall  be  forth- 
with deposited  by  them  in  like  manner  with  the  said 
Union  Trust  Company  of  New  York,  subject  to  the 
like  provisions  in  respect  of  their  exchange  and  use 
in  the  meantime,  as  hereinbefore  provided,  in  respect 
to  the  Eight  Million  Four  Hundred  Thousand  Dol- 
lars ($8,400,000)  bonds  deposited  as  aforesaid,  and 
simultaneously  with  each  and  every  such  additional 
deposit  of  any  amount  of  bonds,  the  Southern  Pacific 
Company  will  pay  to  the  Bondholders'  Committees 
making  the  deposit,  the  sum  of  Four  Pounds  (4) 
sterling  in  respect  of  each  One  Thousand  Dollars 
($1,000)  of  such  additional  bonds. 

Eighth :  On  the  deposit  of  such  Eight  Million  Four 
Hundred  Thousand  Dollars  ($8,400,000)  of  now  ex- 
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istin^  First  Mortgage  Bonds,  and  on  the  first  day  of 
July,  One  Thousand  Eight  Hundred  and  Eighty- 
Seven,  and  each  six  months  thereafter,  until  the  de- 
livery to  said  Union  Trust  Company,  of  the  new 
bonds  hereinbefore  referred  to,  the  said  Southern 
Pacific  Company  shall  pay  in  London  to  the  said 
Bondholders'  Committees,  interest  at  the  rate  of  Two 
and  One-Half  (214)  per  cent  upon  an  amount  equal 
to  One  Hundred  and  Ten  (110)  per  cent  upon  the 
now  existing  First  Mortgage  Bonds  of  the  Oregon 
and  California  Railroad  Company,  which  shall  have 
been  theretofore  deposited  (with  all  now  unpaid 
coupons  appertaining  thereto)  which  the  said  Union 
Trust  Company,  under  the  terms  of  this  agreement, 
and  the  new  bonds  to  be  "delivered  by  the  Southern 
Pacific  Company,  as  hereinbefore  prescribed,  shall 
bear  interest  at  the  rate  of  Five  (5)  per  cent  per  an- 
num, only  from  the  last  date  at  which  the  Southern 
Pacific  Company  shall  have  made  such  payment. 

Ninth :  It  is  understood  and  agreed  that  there  shall 
not  at  any  time  between  the  execution  of  this  agree- 
ment and  the  delivery  to  the  Pacific  Improvement 
Company  and  the  Southern  Pacific  Company  re- 
spectively of  the  stocks  and  securities  to  be  delivered 
to  them  as  hereinabove  provided,  be  any  increase  of 
the  amount  of  the  outstanding  bonds  or  capital  stock 
or  indebtedness  of  the  said  Oregon  and  California 
Railroad  Company,  or  any  issue  of  Receivers'  Certi- 
ficates affecting  its  property,  or  increase  of  the  Re- 
ceivers' indebtedness,  or  dividend,  or  other  distribu- 
tion or  diminution  of  assets,  except  so  far  as  the  same 
may  necessarily  result  from  the  operation  of  the  road 
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or  maintenance  of  the  offices  of  the  corporation : 

Tenth:  The  Pacific  Improvement  Company  and 
the  Southern  Pacific  Company  will  pay  to  the  Stock- 
holders' and  Bondholders'  Committees  respectively, 
and  as  part  of  the  consideration  for  the  sales  of 
shares  and  bonds  hereinbefore  specified,  such  stock 
of  the  Central  Pacific  Railroad  Company  and  such 
sums  in  cash  as  may  be  necessary  to  pay  and  provide 
for  the  fees,  remuneration  and  liabilities  of  said  Com- 
mittees, including  counsel  fees  and  office  expenses  in- 
curred by  said  Committees,  and  the  services  of  the 
employees  of  said  committees,  but  not  exceeding  in 
the  aggregate  Two  Thousand  Five  Hundred  (2,500) 
shares  of  such  stock  and  the  sum  of  One  Hundred 
and  Fifty  Thousand  Dollars  ($150,000)  in  cash. 
The  audit  of  the  London  Bondholders'  Committee  of 
such  accounts  shall  be  necessary,  and  shall  be  final 
and  conclusive  as  against  the  Southern  Pacific  Com- 
pany and  the  Pacific  Improvement  Company.  Such 
Twenty-Five  Hundred  shares  are  to  be  delivered  to 
the  Bondholders'  Committees  simultaneously  with 
the  deposit  of  bonds  and  the  exchange  of  stock  as 
hereinbefore  provided,  and  the  cash  payment  of  One 
Hundred  and  Fifty  Thousand  Dollars  ($150,000),  or 
so  much  thereof  as  may  be  required  as  aforesaid, 
shall  be  made  simultaneously  with  the  declaration  in 
writing  by  the  Southern  Pacific  Company  of  its  elec- 
tion or  nonelection  to  cause  the  existing  first  mort- 
gage to  be  foreclosed. 

Eleventh:  When  this  agreement  shall  have  been 
fully  performed  by  the  Pacific  Improvement  Com- 
pany and  the  Southern  Pacific  Company  respectively, 
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then  all  sums  of  money  and  assets  remaining  in  the 
hands  of  the  said  Committees,  or  any  of  them,  out  of 
the  proceeds  of  assessments  or  derived  from  other 
sources,  excepting  from  the  aforesaid  payment  of 
Four  Pounds  (4)  per  bond  and  Four  (4)  Shillings 
and  Three  (»)  Shillings  in  respect  of  preferred  and 
common  stock  respectively,  shall  be  paid  over  to  the 
Pacific  Improvement  Company. 

Twelfth :  The  Southern  Pacific  Company  further 
agrees  to  and  with  the  Bondholders'  Committees  to 
pay  all  Receivers'  indebtedness,  as  well  as  all  costs 
and  counsel  fees,  in  the  now  pending  foreclosure  suit 
or  in  any  foreclosure  suit  which  it  may  hereafter 
elect  to  or  cause  to  be  instituted.  It  also  agrees  to 
pay  all  the  charges  and  expenses  of  every  descrip- 
tion of  the  Union  Trust  Company  of  New  York,  or 
of  its  nominee  or  nominees  for  any  matter  or  service 
to  be  done  or  perfonned  by  it  under  and  in  pursuance 
of  any  or  either  of  the  articles  of  this  contract. 

Thirteenth:  The  Southern  Pacific  Company  fur- 
ther agrees  with  the  Bondholders'  Committee  to  pay 
the  cost  of  transportation  and  insurance  on  the  afore- 
mentioned bonds  both  from  London  to  New  York  and 
from  New  York  to  London,  and  in  addition  thereto, 
one-half  of  a  commission  of  Fifteen  Thousand  Dol- 
lars ($15,000)  which  the  Bondholders'  Committees 
are  to  pay  to  their  agents  in  New  York  for  receiving 
and  delivering  the  said  bonds  to  the  Union  Trust 
Company  of  New  York,  and  for  receiving  in  return 
therefor  from  the  said  Trust  Company  the  new  bonds 
so  to  be  issued  as  aforesaid. 

Fourteenth:  The  Southern  Pacific  Company  fur- 
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ther  agrees  to  and  with  the  Bondholders'  Committees 
to  cause  to  be  stamped  the  certificates  heretofore  is- 
sued by  either  of  such  Committees,  with  a  statement 
that  the  holder  of  such  certificates  is  entitled  to  the 
benefit  of  this  agreement,  and  has  assented  thereto. 
The  Southern  Pacific  Company  further  agrees  to 
designate  a  person  in  London  and  a  person  in  Frank- 
fort, who  shall  be  authorized  to  so  stamp  such  cer- 
tificates, as  and  when  they  are  presented  by  the 
holders  thereof,  without  expense  to  such  holders. 

Fifteenth :  The  Southern  Pacific  Company  agrees 
to  execute  a  lease  of  the  railroad  of  the  Oregon  and 
California  Eailroad  Company  or  of  its  successors, 
for  a  period  of  at  least  forty  years  from  the  date  of 
issue  of  the  new  bonds,  and  such  railroad  company 
agrees  to  execute  such  lease,  and  such  lease  is  to  form 
part  of  the  consideration  of  the  guaranty  by  the 
Southern  Pacific  Company  of  the  new^  bonds  as  afore- 
said. Any  infirmity  or  invalidity  of  or  in  said  lease 
shall  not  be  deemed  a  breach  of  this  agreement  by  the 
Southern  Pacific  Company  or  the  Oregon  and  Cali- 
fornia Eailroad  Company  or  its  successors,  nor  shall 
it  in  any  wise  affect  the  validity,  legality  or  suffi- 
ciency of  the  guaranty  of  such  new  bonds  by  the 
Southern  Pacific  Company. 

Sixteenth:  The  Pacific  Improvement  Company 
and  the  Southern  Pacific  Company  further  agree 
that,  upon  issue  of  the  new  bonds,  hereinbefore  pro- 
vided, the  Second  Mortgage  Bonds  of  the  said 
Oregon  and  California  Railroad  Company,  which 
shall  have  heretofore  been  delivered  by  the  Stock- 
holders' Committee  to  the  Pacific  Improvement  Com- 
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pany,  as  hereinbefore  prescribed,  shall  be  cancelled, 
and  thereupon,  unless  the  counsel  of  the  Southern 
Pacific  Company  and  the  Bondholders'  Committees 
should  otherwise  deteraiine,  the  First  Mortgage 
Bonds,  which  shall  have  been  deposited  by  the  Bond- 
holders' Committees  hereunder,  shall  also  be  can- 
celled. Upon  the  cancellation  of  such  Second  Mort- 
gage Bonds,  the  Pacific  Improvement  Company  shall 
thereupon  take  all  proper  proceedings  to  have  the 
mortgage  securing  the  same,  satisfied  of  record.  As 
soon  as  all  outstanding  bonds  not  deposited  by  the 
Bondholders'  Committees  with  the  Union  Trust 
Company,  as  hereinbefore  provided,  shall  have  been 
paid,  or  otherwise  satisfied,  all  proper  proceedings 
shall  be  taken  to  have  the  mortgage  securing  such 
now  existing  Fii*st  Mortgage  Bonds  of  said  Oregon 
and  California  Railroad  Company,  satisfied  of  rec- 
ord, unless,  in  the  joint  judgment  of  the  counsel  for 
the  Southern  Pacific  Company  and  the  Bondholders' 
Committees,  it  should  be  deemed  more  expedient  not 
then  to  have  said  mortgage  so  satisfied. 

Seventeenth :  The  Union  Trust  Company,  of  New 
York,  has  executed  this  agreement  as  evidence  of  its 
acceptance  of  the  trusts  thereby  assumed  and  under- 
taken by  it,  and  the  Oregon  and  California  Railroad 
Company  has  executed  this  agreement  as  an  evidence 
of  its  acquiescence  and  approval  of  the  same,  and  of 
its  obligation  to  assist  in  carrying  out  the  provisions 

thereof. 

In  Witness  Whereof,  the  parties  of  the  first,  third 
and  fourth  parts  have  hereunto  set  their  hands  and 
seals,  and  the  parties  of  the  second,  fifth  and  sixth, 
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and  seventh  parts  have  caused  their  corporate  names 
to  be  hereunto  subscribed,  and  their  corporate  seals 
to  be  hereunto  affixed  by  their  Presidents  or  Vice 
Presidents  respectively,  the  day  and  year  first  above 
written." 

(Vol.  I.,  pp.  106-184,  Record.) 

Pursuant  to  said  contract  of  March  28,  1887,  on 
or  about  May  12, 1887,  all  of  the  capital  stock  and  all 
of  said  Second  Mortgage  Bonds  of  the  Oregon  and 
California  Railroad  Company  vrere  transferred,  as- 
signed and  delivered  to  the  Pacific  Improvement 
Company,  and  all  of  said  First  Mortgage  Bonds  were 
transferred,  assigned  and  delivered  to  the  Southern 
Pacific  Company.  The  Pacific  Improvement  Com- 
pany held  said  capital  stock  until  April  9, 1901,  when 
it  assigned  and  transferred  the  same  to  the  Southern 
Pacific  Company,  which  has  ever  since  remained  and 
still  is  the  owner  and  holder  thereof.  It  is  agreed 
that  the  admission  that  the  transfer  of  this  stock 
was  thus  made  shall  not  be  taken  as  an  admission 
on  the  part  of  the  Government  that  the  said  capital 
stock  was  not  held  by  said  Pacific  Improvement  Com- 
pany in  trust  for  said  Southern  Pacific  Company,  as 
charged  in  the  bill.  The  Pacific  Improvement  Com- 
pany owned  and  held  the  controlling  interest  in  the 
Southern  Pacific  Company  from  about  March,  1887, 
until  after  April  9,  1901. 

The  Oregon  and  California  Railroad  Company 
executed  to  the  Union  Trust  Company  a  trust  mort- 
gage of  date  July  1,  1887,  a  correct  copy  of  which  is 
''Exhibit  H"  to  the  bill.  (Vol.  I.,  pp.  197-223, 
Record.) 


vs.  The  United  States  of  America.  115 

This  instrument  was  not  formally  executed  and 
acknowledged  until  January  3,  1888,  and  purports  to 
be  a  trust  mortgage  to  secure  bonds  of  the  par  value 
of  $20,000,000,  and  for  that  purpose  to  convey  all  the 
railways  and  railway  lines  of  the  Oregon  and  Cali- 
fornia Railroad  Company,  including  all  rights  of  way 
and  other  railroad  property  necessary  to  the  opera- 
tion thereof,  and  all  the  rolling  stock,  all  the  rents, 
issues  and  profits  of  the  property,  and  all  the  prop- 
erty, real,  personal  and  mixed,  which  on  May  12, 
1887,  was  covered  by  the  mortgage  securing  the  then 
existing  First  Mortgage  Bonds  of  the  Oregon  and 
California  Railroad  Company,  except  the  amounts 
due  for  lands  sold  previous  to  such  date,  and  except 
the  cash  in  the  hands  of  the  trustee  under  the  mort- 
gage last  referred  to,  and  was  to  include  and  cover 
also  all  extensions  thereof  and  future  acquired  prop- 
erty in  the  State  of  Oregon.  This  mortgage  is  the 
one  relied  upon  and  pleaded  by  the  Union  Trust 
Company  in  its  amended  answer.  A  subdivision  of 
this  mortgage  reads  as  follows : 

"And  all  the  property,  real,  personal  or  mixed, 
which  on  the  twelfth  day   of   May,    1887,    was 
covered  by  the  mortgage  securing  the  then  exist- 
ing First  Mortgage  Bonds  of  the  Oregon  and 
California  Railroad  Company." 
and  it  is  agreed  that  this  referred  to  a  certain  deed 
of  trust  executed  by  the  Oregon  and  California  Rail- 
road Company  to  Henry  Villard,  Horace  White  and 
Charles  Edward  Bretherton,  as  trustees,  bearing  date 
June  1,  1881,  a  correct  copy  of  which  is  ''Exhibit  I" 
to  the  Bill  of  Complaint  (Vol.  I,  pp.  224-260,  Rec- 
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ord).  The  trust  mortgage  of  July  1,  1887,  was  re- 
corded on  January  20,  1888,  page  287,  Book  63  of 
the  Records  of  Mortgages  in  the  office  of  the  County 
Recorder  of  Multnomah  County,  Oregon,  and  about 
the  same  time  recorded  in  the  office  of  the  County 
Recorder  of  each  of  the  several  counties  in  which 
was  situated  any  of  the  lands  granted  by  the  Acts  of 
Congress  of  July  25,  1866,  or  May  4,  1870. 

The  Oregon  and  California  Railroad  Company 
executed  and  delivered  certain  of  the  bonds  provided 
for  by  the  trust  mortgage  of  July  1,  1887,  of  which 
$17,745,000  in  amount  are  still  outstanding.  The 
pa^Tiient  of  all  these  bonds,  both  as  to  principal  and 
interest,  was  and  is  guaranteed  by  the  Southern  Pa- 
cific Company.  These  bonds  were  used,  in  large 
part,  pursuant  to  the  provisions  of  the  contract  of 
March  28,  1887,  above  set  out,  and  were  so  used  to 
retire  the  bonds  secured  by  the  earlier  mortgages  of 
June  1,  1881,  and  May  26,  1883,  respectively,  which 
had  been  sold  abroad,  and  a  large  part  of  the  balance 
of  these  bonds,  secured  by  the  mortgage  to  Union 
Trust  Company  of  New  York,  also  were  negotiated 
abroad,  and  most  of  the  bonds  secured  by  said  mort- 
gage are  now  owned  abroad,  especially  in  Holland 
and  Germany.  By  the  issuance  and  negotiation  of 
two  separate  issues  of  its  corporate  bonds  bearing 
date  June  1,  1881,  and  May  26,  1883,  respectively, 
the  Oregon  and  California  Railroad  Company  pro- 
vided funds  aggregating  approximately  $5,000,000, 
which  were  used  in  the  construction  of  its  railroad; 
and  the  bonds  secured  by  the  moH^a^e  of  the  Oregon 
and   California    Railroad  Company   to    the   Union 
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Trust  Company  of  New  York,  dated  July  1,  1887, 
were  used  to  retire  the  bonds  secured  by  the  mort- 
gages of  1881  and  1883,  aforesaid,  and  to  complete 
the  construction  of  the  said  railroad.  The  total 
amount  of  bonds  issued  under  and  secured  by  this 
mortgage  was  $20,000,000,  and  from  the  proceeds  of 
the  sales  of  lands  received  by  it,  the  Union  Trust 
Company  has  paid  off  $2,255,000  of  said  bonds,  leav- 
ing a  balance  outstanding  of  $17,745,000;  and  the 
Union  Trust  Company,  as  trustee  for  the  owners  and 
holders  of  said  bonds,  claims  to  have  and  hold  a 
lieu  upon  the  said  granted  lands  under  and  by  virtue 
of  said  trust  mortgage  of  July  1,  1887,  During  the 
year  1887,  the  last  section  of  the  East  Side  railroad, 
extending  from  a  point  near  Ashland  to  the  southern 
boundary  line  of  Oregon,  and  the  section  of  railroad 
in  California,  extending  from  Delta  to  connection 
with  the  said  East  Side  railroad  at  the  southern 
boundary  line  of  Oregon,  were  constructed  by  the 
Pacific  Improvement  Company. 

On  or  about  June  6,  1887,  the  Pacific  Improve- 
ment Company  and  the  Oregon  and  California  Rail- 
road Company  entered  into  a  contract,  a  copy  of 
which  is  ''Exhibit  No.  10  to  Stipulation,"  and  is  as 
follows : 

"Agreement  for  Construction  of  the  Oregon  and 
California  Railroad  South  of  Ashland. 
This  Agreement,  made  this  sixth  day  of  June,  1887, 
between  the  Pacific  Improvement  Company,  a  cor- 
poration duly  organized  and  existing  under  the  laws 
of  the  State  of  California,  party  of  the  first  part, 
and  the  Oregon  and  California  Railroad  Company, 
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a  corporation  duly  organized  and  existing  under  the 
laws  of  the  State  of  Oregon,  and  of  the  United  States 
of  America,  party  of  the  second  part,  Witnesseth : 

That  the  party  of  the  first  part  agrees  to  and  with 
the  party  of  the  second  part. 

FIRST: 

That  it  will  construct  and  equip  for  the  party  of 
the  second  part  that  portion  of  the  railroad  and  tele- 
graph line  of  the  party  of  the  second  part  now  un- 
completed, commencing  at  a  point  near  Ashland,  in 
the  State  of  Oregon,  and  extending  southward  to  the 
northern  boundary  line  of  the  State  of  California,  to 
a  connection,  at  said  boundary  line,  with  the  railroad 
and  telegraph  line  of  the  California  and  Oregon 
Railroad  Company. 

SECOND : 

That  it  will  construct  and  complete  said  portion  of 
said  railroad  and  telegraph  line  in  a  good  and  work- 
manlike mamier  to  the  satisfaction  of  the  President 
and  Chief  Engineer  of  the  party  of  the  second  part, 
and  upon  a  line  located  and  to  be  located  by  said  En- 
gineer; that  when  said  railroad  and  telegraph  line 
shall  be  completed  they  shall  be  in  all  respects  equal 
to  the  railroad  and  telegraph  line  of  the  California 
and  Oregon  Railroad  Company,  and  shall  comprise 
all  things  necessary  and  proper  for  a  first  class  single 
track  railroad  and  a  first  class  telegraph  line  and 
the  operation  thereof. 

THIRD : 

That  it  will  equip  said  railroad  with  rolling  stock 
(up  to  the  standard  of  the  California  and  Oregon 
Railroad)  as  follows: 
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1.  Odc  locomotive  for  every  four  miles  in  length 
of  said  road  constructed  by  it. 

2.  Two  passenger  or  mail  or  express  cars  for 
every  five  miles  in  length  of  said  road  so  constnicted. 

3.  Six  box  or  flat  cars  for  every  mile  of  road  so 
constructed;  and 

4.  One  hand  car  for  every  six  miles  of  road  so 
constructed. 

The  proportion  of  passenger,  mail,  express,  box 
and  flat  cars  to  be  furnished  under  the  above  specifi- 
cations to  be  determined  by  the  party  of  the  second 
part,  and  all  of  said  equipment  to  be  furnished  and 
delivered  upon  demand  of  said  party. 

FOURTH: 

That  it  will  construct  and  equip  the  said  railroad 
and  telegraph  line  between  said  Ashland  and  said 
boundary  line  within  a  reasonable  time  from  the  date 
hereof. 

FIFTH: 

That  it  will  furnish  and  pay  for  all  the  engineering 
service  (except  the  salary  of  the  Chief  Engineer), 
requisite  for  the  location  and  construction  of  said 
railroad  and  telegraph  line. 

SIXTH: 

That  it  will  pay  all  costs,  damages  and  other  ex- 
penses henceforth  incurred  in  procuring  the  right  of 
way  for  said  railroad  and  telegraph  line. 

SEVENTH: 

That  it  will  lay  dowTi  upon  the  present  completed 
line  of  said  party  of  the  second  part  first  class  steel 
rails  of  the  same  pattern  and  weight  as  those  now  laid 
upon  the  California  and  Oregon  Railroad,  to  any 
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extent  which  the  party  of  the  second  part  may,  within 
two  years  from  the  date  hereof  request,  and  that  it 
will  lay  said  rails  in  a  good  and  ^vorkmanlike  man- 
ner and  to  the  satisfaction  of  the  President  and 
Chief  Engineer  of  the  party  of  the  second  part. 

And, 

This  Agreement  further  Witnesseth:  That  the 
party  of  the  second  part  agrees  to  and  with  the  party 
of  the  first  part  as  follows : 

FIRST: 

That  it  will  pay  to  the  party  of  the  first  part  for 
each  and  every  mile  of  said  railroad  and  telegraph 
line  constructed  and  equipped  by  said  party  of  the 
first  part  as  aforesaid.  One  Hundred  Thousand  Dol- 
lars of  its  new  Mortgage  Bonds,  with  the  coupons 
thereon,  the  issue  of  w^hich  is  provided  for  in  the 
third  subdivision  of  an  Agreement  made  and  entered 
into  in  the  year  1887,  between  George  Henry  Hop- 
kinson,  Robert  Davie  Peebles,  Patrick  Buchan  and 
Charles  Edward  Bretherton,  the  Stockholders'  Re- 
construction Committee  of  the  Oregon  and  California 
Railroad  Company,  the  Pacific  Improvement  Com- 
pany, a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  California;  Lawrence  Har- 
rison, Andrew  Haes,  Henry  Hopkinson,  George 
Henry  Kearton  and  Lawrence  James  Baker,  a  com- 
mittee representing  the  British  holders  of  the  First 
Mortgage  Bonds  of  the  Oregon  and  California  Rail- 
road Company;  Heinrich  Hohenemser,  Hermann 
Koehler,  Carl  Pollitz,  Adolph  Otto,  Phillip  P.  Bonn, 
Siegmund  Lion  and  Emil  Kalb,  a  committee  repre- 
senting the  German  holders  of  the  First  Mortgage 
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Bonds  of  said  Company;  the  Southern  Pacific  Com- 
pany, a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Kentucky  and  the  laws  of  the 
United  States  of  America,  the  Oregon  and  California 
Railroad  Company,  and  the  Union  Trust  Company, 
a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  New  York;  said  payment  to  be  made 
upon  the  construction,  equipment  and  acceptance 
by  the  party  of  the  second  part  of  each  section  of 
ten  miles  or  final  fraction  of  such  section  of  that 
part  of  said  railroad  and  telegraph  line  the  construc- 
tion of  which  is  hereinbefore  provided  for,  said  con- 
struction and  acceptance  to  be  established  by  the 
affidavits  of  the  President  and  Chief  Engineer  of 
the  party  of  the  second  part. 

SECOND : 
That  it  will  pay  to  the  party  of  the  first  part  for 
every  ten  miles  of  steel  rails  laid  by  it  under  the  pro- 
visions of  this  contract,  upon  the  completed  portion 
of  the  railroad  of  the  party  of  the  second  part,  Fifty 
Thousand  Dollars  in  Bonds  with  the  coupons  there- 
on, of  the  issue  referred  to  in  the  subdivision  hereof 
next  preceding,  and  will  make  said  payment  of  Fifty 
Thousand  Dollars  in  said  Bonds  for  every  ten  miles 
of  rails  so  laid  when  the  fact  of  their  having  been 
laid  in  accordance  with  the  terms  of  this  contract  has 
been  established  by  the  affidavits  of  the  President 
and  Chief  Engineer  of  the  party  of  the  second  part. 

THIRD : 
That  the  party  of  the  first  part  may  use  its  name 
in  any  proceeding  necessary  to  obtain  the  right  of 
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way  for  said  railroad  and  telegraph  line  to  be  by  it 
constructed. 

And, 

This  Agreement  Further  Witnesseth :  That  should 
the  party  of  the  second  part  become  dissatisfied  with 
the  manner  of  the  prosecution  of  the  work  herein 
provided  for,  and  the  party  of  the  first  part  should 
fail  or  refuse  when  requested  to  remove  the  cause  of 
such  dissatisfaction,  or  to  prosecute  said  work  as  re- 
quired by  the  party  of  the  second  part  or  to  perform 
any  of  the  conditions  of  this  agreement  on  its  part  to 
be  performed,  then  the  party  of  the  second  part  may 
take  possession  of  all  the  work  finished  or  unfinished, 
and  of  all  equipment,  and  also  of  all  the  tools,  horses, 
carts,  wagons,  provisions,  material  and  other  things 
used  in  the  construction  of  said  railroad  and  tele- 
graph line,  or  purchased  for  that  purpose,  and  may 
complete  the  said  railroad  and  telegraph  line  and 
the  equipment  thereof,  in  the  manner  herein  pro- 
vided, at  the  expense  of  the  party  of  the  first  part, 
the  profit  or  loss  as  the  case  may  be,  to  be  received  or 
sustained  by  the  party  of  the  first  part. 

In  Testimony  Whereof,  the   parties  hereto   have 
caused  this  Agreement  to  be  signed  by  their  respec- 
tive Presidents  and  Secretaries,  and  their  respective 
Corporate  Seals  to  be  hereto  affixed." 
(Vol.  IV.,  pp.  1697-1702,  Record.) 

At  the  time  of  the  execution  of  this  contract,  a 
large  part  of  said  work  of  construction  had  been  per- 
formed by  the  Pacific  Improvement  Company,  but 
it  is  not  intended  by  the  parties  to  the  stipulation  in 
the  record  to  stipulate  whether  this  prior  work  of 
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eonstniotion  was  performed  pursuant  to  the  contract 
of  October  11,  1886,  or  some  other  contract,  or  other- 
wise. 

On  or  about  June  6,  1888,  the  receivership  pro- 
ceedings were  dismissed,  the  receiver  discharged,  and 
all  of  the  First  Mortgage  Bonds  and  Second  Mort- 
gage Bonds  (not  including  the  bonds  issued  under 
the  Trust  Mortgage  of  July  1,  1887),  together  with 
all  mortgages  and  trust  deeds  securing  the  payment 
thereof,  were  cancelled  and  discharged;  and  there- 
upon and  ever  since  the  Southern  Pacific  Company 
has  continued  in  possession  of,  pursuant  to  its  leases 
from  the  Oregon  and  California  Railroad  Company 
of  the  railroads  and  all  property  in  said  leases  de- 
scribed. 

On  February  7,  1891,  the  Board  of  Directors  of 
the  Oregon  and  California  Eailroad  Company 
adopted  a  resolution,  a  copy  of  which  is  "Exhibit 
No.  11  to  Stipulation"  (Vol.  IV.,  pp.  1702-1710, 
Record).  On  March  14,  1892,  the  Oregon  and  Cali- 
fornia Railroad  Company,  by  its  Board  of  Directors, 
adopted  a  resolution,  a  correct  copy  of  which  is  *' Ex- 
hibit No.  12  to  Stipulation"  (Vol.  IV.,  pp.  1710- 
1713,  Record) ;  the  forms  of  deeds  therein  set  forth 
are  the  forms  of  deeds  referred  to  in  Subdivision  8, 
third  paragraph  of  the  Bill  of  Complaint  (Vol.  I., 
p.  52,  Record.) 

2,422,708  acres  of  the  lands  of  the  East  Side  grant 
were  patented  to  the  Oregon  and  California  Rail- 
road Company  between  1893  and  1906,  both  years 
inclusive,  and  128,618.13  acres  of  the  lands  of  the 
West  Side  grant  were  patented  to  the  Oregon  and 
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California  Railroad  Company  between  the  years 
1895  and  1903,  both  years  inclusive;  which  patents 
were  issued  from  time  to  time  betw^een  said  dates, 
pursuant  to  applications  made  therefor  by  the  Com- 
pany from  time  to  time  between  the  years  1876  and 
1906.  No  patent  has  issued  to  the  Company  under 
either  of  said  land  grants  since  the  year  1906,  except 
supplemental  Patent  No.  3,  dated  June  21,  1909,  for 
161.75  acres  of  land  in  the  indemnity  limits  of  the 
said  East  Side  grant.  A  rapidly  increasing  demand 
for  the  lands  of  the  Company,  in  large  quantities  and 
at  increased  prices,  commenced  about  1889  or  1890, 
and  has  continued  ever  since.  From  about  1894  to 
1903,  the  Company  sold  and  disposed  of  some  of  its 
granted  lands  to  persons  not  actual  settlers,  in  quan- 
tities exceeding  160  acres  to  one  person  and  at  prices 
exceeding  $2.50  per  acre,  and  in  several  instances  be- 
tween said  dates  the  Company  sold  lands  of  the  said 
grants  in  quantities  of  from  1,000  to  20,000  acres  to 
one  person,  at  prices  ranging  from  $5.00  to  $20.00 
per  acre,  in  one  instance  at  $35.00  per  acre,  in  one 
instance  at  $40.00  per  acre,  and  in  one  instance  a  sale 
of  45,000  acres  at  $7.00  per  acre  was  made  by  the  said 
Company  to  a  single  purchaser.  It  has  heretofore 
made  approximately  5,306  sales  of  its  land  grant 
lands,  aggregating  820,000  acres;  approximately 
4,930  of  these  sales  were  for  quantities  not  exceeding 
160  acres  to  one  purchaser,  aggregating  about  296,000 
acres,  and  approximately  376  of  these  sales  were  for 
quantities  exceeding  160  acres  to  one  purchaser, 
aggregating  about  524,000  acres.  Substantially  all 
of  the  said  524,000  acres  were  sold  to  persons  other 
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than  actual  settlers,  who  purchased  the  land  for  pur- 
poses other  than  settlement,  and  at  prices  in  excess  of 
$2.50  per  acre.  Approximately  478,000  of  these 
524,000  acres  were  sold  since  the  year  1897;  approxi- 
mately 370,000  acres  of  these  524,000  acres  were  sold 
to  38  purchasers,  in  quantities  exceeding  2,000  acres 
to  each  purchaser.  Approximately  three-fourths  in 
number  of  all  sales  made  since  the  year  1897  were 
made  by  contracts  providing  for  payment  of  pur- 
chase price  in  from  five  to  ten  equal  annual  pay- 
ments, and  execution  of  conveyance  upon  final 
payment.  Many  of  these  sales  were  still  pending 
under  such  contracts  on  January  1,  1903,  the  con- 
veyances under  which  were  executed  from  time  to 
time  after  January  1,  1903,  and  a  considerable  num- 
ber of  these  contracts  were  still  pending  when  this 
suit  was  brought.  Of  the  total  sales  made,  4,508  had 
been  fully  executed  and  conveyances  given  aggregat- 
ing 740,002.45  acres  at  the  time  the  Joint  and  Several 
Answer  of  the  Oregon  and  California  Railroad  Com- 
pany, Southern  Pacific  Company  and  Stephen  T. 
Gage,  was  first  filed  on  September  5,  1911,  and  at 
that  time  571  executory  contracts  w^ere  still  pending, 
aggregating  81,684.31  acres.  "Exhibit  J"  attached 
to  the  Bill  of  Complaint  (Vol.  I.,  pp.  260-272,  Rec- 
ord), is  substantially  a  correct  statement  of  all  con- 
veyances of  the  granted  lands  made  by  the  Oregon 
and  California  Railroad  Company  and  of  all  con- 
tracts pending  at  the  time  it  was  compiled  on  July  1, 
1908.  The  apparent  discrepancies  between  said 
*' Exhibit  No.  4"  and  "Exhibit  J"  are  explained  by 
the  fact  that  "Exhibit  No.  4"  is  compiled  with  refer- 
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ence  to  the  original  date  of  sales,  while  '* Exhibit  J" 
is  compiled  with  reference  to  the  date  of  executed 
conveyances,  except  as  to  pending  contracts ;  and  the 
classification  of  sales  (as  to  purchase  price  and  quan- 
tity sold  to  each  purchaser)  in  "Exhibit  No.  4'* 
differs  from  the  classification  used  in  ''Exhibit  J." 

On  or  about  September  5th,  1911,  when  the  Joint 
and  Several  Answer  of  the  Oregon  and  California 
Railroad  Company,  Southern  Pacific  Company  and 
Stephen  T.  Gage  was  filed,  there  remained  unsold  of 
these  granted  lands  2,360,492.81  acres,  of  which 
2,075,616.45  acres  were  theretofore  patented  to  the 
Company  under  these  land  grants,  and  284,876.36 
acres  thereof  at  that  time  remained  unpatented;  all 
of  which  are  claimed  by  the  Company  under  and  by 
virtue  of  these  land  grants. 

Approximately  1,800,000  acres  of  the  unsold  lands 
are  situated  southerly  from  Eugene,  and  constitute 
more  than  one-third,  in  alternate  sections,  of  all  lands 
lying  within  approximately  twentj^  miles  on  each  side 
of  the  East  Side  railroad  from  Eugene  to  the  south- 
ern boundary  line  of  Oregon;  only  a  small  portion 
of  these  granted  lands  in  that  part  of  the  East  Side 
grant  has  ever  been  sold. 

Since  January  1st,  1903,  and  principally  since  Feb- 
ruary 14th,  1907,  persons  exceeding  four  thousand 
in  number  have  severally  applied  to  the  Company  to 
purchase  certain  of  these  unsold  lands  in  quantities 
not  exceeding  160  acres  to  each  person;  said  appli- 
cants claiming  that  they  desired  such  lands  to  settle 
and  establish  a  home  upon,  and  in  a  few  instances 
claiming   that   they   had   settled   and  established  a 
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home  upon  the  lands  applied  for  by  them;  and  at  or 
about  the  time  these  applications  were  made,  each 
applicant  stated  that  he  then  was  willing  and  able  to 
tender  payment  at  the  rate  of  $2.50  per  acre  for  the 
lands  applied  for  by  him,  and  in  a  few  instances  such 
tender  was  made. 

On  or  about  January  1st,  1903,  the  Company  with- 
drew from  sale  all  the  unsold  lands,  and  at  all  times 
refused  and  still  refuses  to  approve  or  accept  any  of 
the  applications  to  purchase  just  mentioned,  claim- 
ing that  all  the  lands  so  applied  for  are  essentially 
timber  lands,  unsuitable  for  any  other  purpose.  The 
Company  now  assumes  and  asserts  an  absolute  and 
unconditional  estate  in  and  to  all  of  the  said  unsold 
lands. 

'' Exhibit  K"  to  the  Bill  (Vol.  I.,  pp.  273-519,  Rec- 
ord), as  corrected  by  "Exhibit  No.  5"  to  the  Answer 
(Vol.  II.,  pp.  987-1002,  Record),  contains  a  correct 
list  and  description  of  all  the  unsold  lands  which 
have  been  heretofore  patented. 

''Exhibit  No.  6"  to  the  Answer  (Vol.  II.,  pp.  1002- 
1039,  Record),  contains  a  correct  list  and  description 
of  all  unsold  unpatented  primary  lands,  and  of  all 
unsold  selected  but  unpatented  indemnity  lands 
(claimed  by  the  Company  under  the  said  land 
grants).  The  reasonable  value  of  these  unsold  lands 
exceeds  the  sum  of  $30,000,000. 

The  Company  has,  in  addition  to  the  purchase 
price  received  from  sales  of  the  said  granted  lands, 
received  and  enjoyed  the  following  other  benefits  on 
account  of  said  granted  lands,  between  April  1st, 
1870,  and  April  30th,  1911,  to  wit: 
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A  large  number  of  contracts  of  sale  had  been  for- 
feited because  of  defaults  in  payment  of  the  annual 
installments  due  thereon,  and  installments  previously 
paid,  amounting  in  all  to  $88,205.06  have  been  re- 
tained hy  the  Company ;  a  portion  of  said  lands  has, 
from  time  to  time,  been  leased  for  certain  rentals 
therefor  paid  the  Company,  amounting  in  all  to  $5,- 
532.07.  The  Company  has  cut  and  used  large  quan- 
tities of  timber  growing  upon  the  land,  receiving  the 
benefit  therefrom  to  the  amount  of  $18,850.25,  a 
reasonable  stumpage  value  thereof  at  the  times  of 
such  cutting.  The  Company  has  also  received  in 
addition  thereto  $10,687.92,  collected  from  persons 
who,  without  its  permission  or  consent,  cut  timber 
growing  on  the  lands.  These  figures  state,  substan- 
tially, the  correct  value  of  all  growing  timber  cut  by 
or  with  the  consent  of  the  Company  from  the  unsold 
lands,  and  the  amount  received  b}^  the  Company  for 
growing  timber  cut  by  others  from  these  lands  with- 
out its  consent.  The  Company  has  not  cut  nor  per- 
mitted others  to  cut  timber  growing  on  these  lands 
since  the  commencement  of  this  suit.  All  of  these 
unsold  lands  now  are  and  at  all  times  since  this  suit 
was  brought  have  been  withdrawn  from  sale  by  the 
Company. 

Until  about  the  year  1890  or  1891  there  was  sub- 
stantially no  demand  for  these  granted  lands,  except 
for  the  purpose  of  settlement  or  by  persons  of  limited 
means  able  to  purchase  such  lands  only  in  quantities 
not  exceeding  160  acres,  and  at  prices  not  exceeding 
$2.50  per  acre,  and  nearly  all  sales  made  prior  to  the 
year  1894  were  of  that  character  and  to  such 
persons. 
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During  a  large  part  of  the  time  prio?  to  the  year 
1894  the  Company  maintained  an  immigration 
bureau,  engaged  in  inducing  immigration  and  settle- 
ment upon  said  lands,  and  the  greater  part  of  the 
sales  of  lands  to  persons  not  settlers  thereon,  or  in 
quantities  exceeding  160  acres  to  one  person,  or  for 
prices  exceeding  $2.50  per  acre  were  made  after  the 
year  1894. 

''Exhibit  No.   17"  to   Stipulation  (Vol.  IV.,  pp. 
1730-31,  Eecord),  is  a  correct  statement  of  the  facts 
therein  set  forth,  and  is  made  for  the  purpose  of  cor- 
recting "Exhibit  No.  9  to  the  Answer  (Vol.  II.,  pp. 
1143-1148,  Record) .     From  ' '  Exhibit  No.  9, "  as  cor- 
rected by  ''Exhibit  No.  17,"  it  appears  that  certain 
deeds  were  made  by  the  Oregon  and  California  Rail- 
road Company  and  expressl}^  approved  by  the   In- 
terior Department  of  the  United  States,  conveying 
more  than  160  acres  of  land-grant   Forest  Reserve 
lands  to  a  single  purchaser,  at  prices  exceeding  $2.50' 
per  acre;  that  such  deeds   were    submitted   by   the 
direct  or  mesne  grantee  thereunder,  as  Lieu  Bases 
for  Lieu  Selection  of  other  lands,  under  the  Act  of 
Congress,  approved  Jime  4th,  1897,  (30  Stat.  11-30). 
The  deeds  show  on  the  faces  thereof  the  true  acreage 
and    consideration   price   paid.     All   of  these  Lieu 
Base  deeds  and  selections  were  approved  by  the  In- 
terior  Department,   excepting   that   some   of   these 
selections  w^ere  pending  in  the  Interior  Department 
at  the  time  the  investigation  of  the  subject  matter 
of  this  suit  was  instituted,  in  the  year  1907.     Upon 
the  recommendation  of  the  Attorney  General  all  of 
these  selections  pending  at  that  time  were  suspended 


130        Oregon  dc  California  R.  R.  Co.  et  al. 

and  still  remain  under  suspension.  As  to  these 
selections  thus  under  suspension,  no  action  has  been 
taken  by  the  Interior  Department  and  the  title  to  the 
Base  lands  has  not  been  approved.  The  selections 
under  suspension  are  as  follows : 

To  A.  B.  Hammond  Co.,  under  Contract  No.  5392, 
for  lands  situated  in  Klamath  County,  Oregon,  con- 
veyed to  the  United  States  by  deed  of  Marcus  Daly 
(grantee  of  A.  B.  Hammond  Co.)  and  wife,  Sept.  14, 
1899,  as  Lieu  Base  for  Lieu  Selection  of  land  in  Mon- 
tana; 5,042.96  acres;  consideration,  $17,650.36. 

All  of  5,013.18  acres  conveyed  by  the  Company 
under  Contract  No.  5393,  of  date  June  24,  1899,  by 
deed  June  26,  1899,  to  John  Claflin,  for  $17,546.13, 
and  conveyed  by  Marcus  Daly  (grantee  of  John 
Claflin)  and  wife  on  Sept.  14,  1899,  as  Lieu  Base  for 
Lieu  Selection  of  land  in  Montana. 

All  of  6,214.34  acres  (excepting  4014.34  acres) 
conveyed  by  the  Company  under  its  Contract  No. 
5394  of  date  June  24,  1899,  by  deed  June  26,  1899,  to 
Big  Blackfoot  Milling  Company,  for  $21,750.18,  and 
conveyed  to  the  United  States  by  Big  Blackfoot 
Milling  Company  by  deed  of  date  August  30, 1899,  as 
Lieu  Base  for  Lieu  Selections  of  land  in  Montana. 

All  of  the  3,760  acres  conveyed  by  the  Company  to 
Marcus  Daly  under  its  Contract  No.  5395  of  date 
June  24,  1899,  and  by  its  deed  June  26,  1899  to  Mar- 
cus Daly  for  $13,160.00,  and  conveyed  to  the  United 
States  by  deed  of  Marcus  Daly  and  wife,  dated  Sep- 
tember 14,  1809. 

All  of  the  9,044.35  acres  (excepting  278Gr.72  acres) 
conveyed  by  the  Company  to  R.  S.  Moore  under  its 
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Contract.  No.  5401,  of  date  July  3, 1899,  by  its  deed  of 
July  5,  1899,  and  conveyed  to  United  States  by  R.  S. 
Moore  and  others  as  Lieu  Bases  for  Lieu  Selections 
in  Minnesota,  Oregon  and  Montana. 

In  addition  to  the  foregoing  Lieu  Land  Selections 
showing  sales  as  stated,  which  are  under  suspension, 
the  following  Lieu  base  deeds,  selections  and  sales 
have  been  approved  by  the  Interior  Department,  to- 
wit: 

Forty  acres  under  Contract  No.  5402  of  date  July 
3,  1899,  conveyed  by  the  Company  July  5,  1899,  to 
Wm.  Marlatt  for  $140.00,  and  conveyed  by  him  to  the 
United  States  July  7,  1899,  as  Lieu  Base  for  Lieu 
Selection  of  land  in  Oregon ;  Lieu  Base  Deed  and 
Lieu  Selection  approved  by  Interior  Department 
July  31,  1903. 

112.96  acres  conveyed  by  the  Company  under  its 
Contract  No.  5405  of  date  July  5, 1899,  by  its  deed  of 
that  date  to  H.  A.  Smith  for  the  consideration  of 
$395.36,  and  conveyed  by  John  T.  Murphy  (assignee 
of  H.  A.  Smith)  by  deed  of  September  1,  1899,  to 
the  United  States  as  Lieu  Bases  for  Lieu  Selections 
in  Montana  and  Idaho,  and  approved  by  the  Interior 
Department  February  9  and  March  10,  1905. 

522.00  acres  for  $1,827.00  conveyed  by  the  Com- 
pany under  its  Contract  No.  5409  of  date  July  14, 
1899,  by  its  deed  of  that  date  to  A.  L.  Mills,  and  con- 
veyed by  A.  L.  Mills  to  the  United  States  by  his  deeds 
of  October  27,  1899  and  April  18,  1900,  as  Lieu  Bases 
for  Lieu  Selections  in  Washington ;  approved  by  the 
Interior  Department  December  13,  1901  and  July  9, 
1902. 
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640  acres  for  $2,240.00,  conveyed  by  the  Company 
under  Contract  No.  5551  of  date  December  26,  1899, 
by  its  deed  of  that  date  to  Frank  D.  Nash,  and  con- 
veyed by  him  to  the  United  States  by  his  deed  of  date 
January  31,  1900,  as  Lieu  Bases  for  Lieu  Selection 
in  Washington;  approved  by  the  Interior  Depart- 
ment October  19,  1907. 

2000  acres  for  $7,500.00,  conveyed  by  the  Company 
under  Contract  No.  5598  of  date  February  13,  1900, 
by  its  deed  of  that  date  to  W.  I.  Vawter,  and  con- 
veyed by  Vawter  and  wife  to  the  United  States  by 
deed  of  date  March  3,  1900,  as  Lieu  Bases  for  Lieu 
Selection  in  Oregon;  approved  by  the  Interior  De- 
partment December  20,  1902. 

59.90  acres  for  $209.65,  conveyed  by  the  Company 
under  its  Contract  No.  5603  of  date  February  16, 
1900,  by  its  deed  of  that  date,  to  W.  I.  Vawter,  and 
by  Vawter  and  wife  conveyed  to  the  United  States 
by  their  deed  of  date  March  8,  1900,  as  Lieu  Bases 
for  Lieu  Selection  in  Oregon ;  approved  by  Interior 
Department  March  28  and  April  20,  1903. 

40  acres  for  the  consideration  of  $160.00,  conveyed 
by  the  Company  under  its  Contract  No.  5606  of  date 
February  16,  1900,  by  its  deed  of  that  date  to  C.  A. 
Cogswell,  and  by  Cogswell  and  wife  conveyed  to  the 
United  States  March  8,  1900,  as  Lieu  Bases  for  Lieu 
Selection  in  Oregon;  approved  by  the  Interior  De- 
partment March  1,  1903. 

8,579.13  acres  for  the  consideration  of  $30,026.95, 
conveyed  by  the  Company  under  its  Contract  No. 
5626  of  date  March  2,  1900,  by  its  deed  of  that  date 
to  Wm.  G.  Gosslin,  and  by  W.  W.  Curtis  (assignee 
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of  Wm.  G.  Gosslin)  conveyed  to  the  United  States 
as  Lieu  Bases  for  Lieu  Selections  in  California, 
Oregon,  Washington,  Idaho  and  South  Dakota,  and 
approved  by  the  Interior  Department  August  26, 
1902,  October  20,  1903,  October  23,  1903,  April  29, 
1904,  and  December  18, 1906,  respectively. 

4014.34  acres  conveyed  by  the  Company  under  its 
Contract  No.  5394  of  date  June  24,  1899,  by  its  deed 
of  date  June  26, 1899,  to  Big  Blackfoot  Milling  Com- 
pany, and  by  that  Company  conveyed  to  the  United 
States  August  30,  1899,  in  connection  with  a  convey- 
ance of  6214.34  acres  for  which  the  Company  received 
$21,750.18,  and  which  Lieu  Base  Deed  and  Lieu  Selec- 
tions were  approved  by  the  Interior  Department 
October  28, 1902,  February  5, 1903,  and  July  12, 1907, 
respectively. 

Also  2787.72  acres  conveyed  by  the  Company  under 
its  Contract  No.  5401,  in  connection  with  its  convey- 
ance of  9,044.35  acres  for  the  total  consideration  of 
$31,655.22,  under  its  Contract  No.  5401  of  date  July 
3,  1899,  and  conveyed  by  it  July  5,  1899,  to  R.  S. 
Moore,  and  by  him  conveyed  to  the  United  States, 
and  Lieu  Base  Deed  and  Lieu  Selections  approved 
by  the  Interior  Department  April  7,  22  and  27,  1903, 
January  9,  1904,  and  June  1,  1907. 

On  February  14,  1907,  the  Legislature  of  Oregon 
adopted  a  Memorial  ("Exhibit  L,"  Vol.  I,  pp.  520- 
21,  Record),  as  follows: 

"To  his  Excellency,  the  President,  and  Honorable 
Senate  and  House  of  Representatives  of  the  United 
States  of  America: 
Your  memorialist,  the  legislative  assembly  of  the 
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State  of  Oregon,  most  respectfully  represents: 

That  vast  tracts  of  public  lands  within  Oregon  are 
claimed  and  held  by  the  Oregon  &  California  Rail- 
road Company,  as  grantee  in  succession,  under  the 
acts  of  Congress  of  the  United  States  of  July  25, 
1866,  and  April  10,  1860; 

That  said  tracts  are  withdrawn  from  sale,  whereby 
the  development  and  material  prosperity  of  the  State 
is  retarded ; 

That  said  railroad  company,  so  claiming  said  lands, 
has  not  complied  with  the  terms  of  said  act  of  April 
10,  1869,  as  to  the  terms  of  sale  and  the  quantities  of 
land  to  be  sold ; 

That  said  conditions  are  claimed  to  inure  only  to 
the  United  States  as  grantor  to  the  predecessor  in 
alleged  interest  of  said  Oregon  &  California  Rail- 
road Company,  and  have  not  been  complied  with; 
therefore, 

Your  memorialist  most  respectfully  asks  that  the 
Congress  of  the  United  States  be  and  hereby  is  re- 
quested to  enact  such  laws  and  take  such  steps  by 
resolution,  or  otherwise,  as  may  be  necessary  to  com- 
pel said  railroad  company  to  comply  with  the  condi- 
tions of  said  grant,  and  to  enact  and  declare  some 
sufficient  penalty  for  noncompliance  therewith  by 
■way  of  forfeiture  of  the  grant,  or  othervvise,  as  in 
the  wisdom  of  Congress  may  seem  best. 

That  the  Senators  and  Representatives  in  Congress 
from  the  State  of  Oregon  and  all  other  land  grant 
states  be  and  they  liereby  are  requested  to  use  their 
utmost  endeavor  to  procure  the  needed  legislation  in 
the  above  matter. 
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That  this  memorial  bo  forwarded  to  the  President 
and  to  Oregon  Senators  and  Representatives  in  Con- 
gress." 

This  memorial  was  communicated  to  Congress  im- 
mediately after  February  14, 1907,  Congress  adopted 
a  Joint  Resolution,  approved  April  30, 1908  (35  Stat. 
571),  pursuant  to  which  this  suit  is  brought. 

Since  the  commencement  of  this  suit,  forty-five 
other  and  separate  suits  have  been  brought  in  the 
name  of  the  United  States,  each  against  the  defend- 
ants to  the  stipulation  and  another  person  or  other 
persons  asserting  and  praying  for  the  enforcement 
of  claimed  rights  and  equitable  remedies  pertaining 
to  certain  of  these  granted  lands  subject  to  such  suits, 
sold  and  conveyed  by  the  Company  to  such  other 
persons  in  alleged  violation  of  alleged  provisions  or 
conditions  of  the  said  land  grants. 

Pursuant  to  the  rules  and  regulations  of  the  De- 
partment of  the  Interior,  all  of  the  patents  to  the 
Company  were  issued  and  based  upon  applications 
in  writing  therefor,  from  time  to  time  filed  in  the 
appropriate  land  office  of  the  United  States  by  the 
Company  as  the  "successor  and  assignee"  of  the  said 
East  Side  Company  and  West  Side  Company,  re- 
spectively; which  applications  contained  description 
lists  of  the  lands  claimed  and  for  which  patents  were 
so  applied  for;  each  of  these  applications  was  ac- 
companied and  supported  by  an  affidavit  signed  and 
sworn  to  by  the  Land  Agent  of  the  Company  duly 
authorized,  alleging  among  other  things  that  "the 
lands  are  vacant,  unappropriated,  and  are  not  inter- 
dicted mineral,  nor  reserved  lands,  and  are  of  the 


136        Oregon  &  California  R.  R.  Co.  et  al. 

character  contemplated  by  the  granting  Act"  under 
which  patents  were  applied  for,  and  issued  as  stated. 
The  contracts  and  deeds  executed  by  the  Company 
prior  to  about  the  year  1894,  contained,  substantially, 
the  following  reservation  clause: 

'*  Reserving,  however,  a  strip  of  land  one  hun- 
dred feet  wide,  to  be  used  by  the  Oregon  and 
California  Railroad  Company  for  right  of  way 
or  other  railroad  purposes,  when  the  railroad  of 
said  Oregon  and  California  Railroad  Company 
or  any  of  its  branches  is  or  shall  be  located  upon 
the  premises,  and  the  right  to  use  all  water 
needed  for  the  operating  and  repair  of  said  rail- 
road, and  also  reserving  all  claim  of  the  United 
States  to  the  same  as  mineral  lands." 

The  words  "and  also  reserving  all  claim  of  the 
United  States  to  the  same  as  mineral  lands"  were 
stricken  from  this  reservation  clause  in  the  contracts 
and  deeds  executed  by  the  Company  from  about  1894 
until  about  1902 ;  and  in  contracts  and  deeds  executed 
by  the  Company  during  and  at  all  times  after  about 
th6  year  1902,  the  words  "and  also  reserving  and 
excepting  from  said  described  premises  so  much 
thereof  as  may  be  mineral  lands"  were  substituted 
for  the  said  stricken-out  words. 

The  Company  claims  to  be  the  owner  of  all  rights, 
lands  and  interest  in  lands  at  any  time  excepted  or 
reserved  by  this  clause. 

The  defendants.  Southern  Pacific  Company,  Ste- 
phen T.  Gage  and  Union  Trust  Company,  parties  to 
the  stipulation,  with  the  Oregon  and  California  Rail- 
road Company,  claim  that  the  latter  company  is  and 
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claims  to  be  the  owner  of  these  granted  lands,  prim- 
ary and  indemnity,  patented  and  unpatented,  not 
heretofore  sold  and  transferred  by  its  deeds  of  con- 
veyance, together  with  all  right  of  way  and  other 
rights  and  property  in  Oregon  described  as  granted 
by  section  3  of  the  Act  of  July  25, 1866,  and  the  first 
section  of  the  Act  of  May  4,  1870,  and  all  the  rights 
and  property  reserved  as  stated  for  any  and  all  rail- 
road purposes,  and  the  improvements  upon  all  of 
these  lands  and  property,  and  claim  that  all  of  the 
land  and  property  is  subject  to  the  Trust  Mortgage 
of  July  1, 1887. 

''Exhibit  No.  13"  to  Stipulation  (Vol.  IV,  pp. 
1713-1717  Record),  contains  a  correct  statement  of 
all  maps  of  survey  and  location  filed  in  the  office  of 
the  Secretary  of  the  Interior  Department  by  the  East 
Side  Company  and  the  Oregon  and  California  Rail- 
road Company,  and  the  dates  thereof,  under  and  pur- 
suant to  the  provisions  of  the  East  Side  Grant ;  and 
a  correct  statement  of  the  map  filed  in  the  same  office 
by  the  West  Side  Company,  under  and  pursuant  to 
the  West  Side  grant,  with  the  date  of  such  filing, 
from  which  it  appears  that  a  map  of  the  first  sec- 
tion, extending  from.  East  Portland  to  Jefferson,  was 
filed  October  29,  1869;  and  of  the  second  and  third 
sections  from  Jefferson  south,  March  26,  1870;  of 
the  fourth  section  January  7,  1871 ;  of  the  fifth  sec- 
tion April  6,  1882;  of  the  sixth  section  April  6,  1882, 
both  of  w^hich  maps  of  the  fifth  and  sixth  sections 
wTre  returned  by  the  Commissioner  of  the  General 
Land  Office  to  the  Secretary  of  the  Interior  with  re- 
port, and  received  back  by  the  Commissioner  June 
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2, 1883,  Map  of  the  seventh  section  was  filed  August 
24,  1882,  returned  to  the  Secretary  with  report  and 
re-returned  to  the  Commissioner  of  the  General  Land 
Office  June  2,  1883.  Map  of  the  eighth  section  was 
filed  June  6,  1883;  of  the  ninth  section  July  3,  1883; 
of  the  tenth  section  September  4,  1883;  of  the 
eleventh  section  August  1,  1883;  on  the  twelfth  sec- 
tion, to  the  southern  boundary  of  the  State  of  Oregon, 
August  18,  1884. 

The  map  of  survey  and  location  of  first  section  of 
the  West  Side  Company,  extending  from  Portland 
via  Forest  Grove  and  McMinnville,  thence  southerly 
towards  Corvallis  was  transmitted  to  the  Interior 
Department  and  there  received  July  1,  1808,  and  re- 
turned July  6,  1868,  for  verification  and  other  re- 
quirements, and  a  second  map  received  by  the  In- 
terior Department  September  16, 1868 ;  and  a  map  of 
the  first  sixty  miles  was  returned  to  the  Interior  De- 
partment and  there  received  September  22,  1868. 
Subsequently  there  was  forwarded  to  and  received 
by  the  Secretary  of  the  Interior  on  September  24, 
1868,  another  map  of  the  first  sixty  miles,  and  such 
map  was  sent  by  the  Secretary  of  the  Interior  to  the 
Commissioner  of  the  General  Land  Office  November 
22,  1871;  and  a  map  of  the  section  extending  from 
Portland  to  McMinnville  and  from  Forest  Grove  to 
Castor  Creek  was  filed  May  17,  1871 ;  and  a  map  of 
the  remainder  of  the  line  from  Castor  Creek  to 
Astoria  was  filed  February  2,  1872. 

"Exhibit  No.  14  to  the  Stipulation"  (Vol.  IV,  pp. 
1717-1720,  Record),  contains  a  correct  statement  of 
the  dates  of  construction,  completion,  approval  and 
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acceptance  of  the  several  se(.'tions  of  the  said  East 
Side  and  West  Side  railroads,  separately  stated,  and 
shows  that  construction  of  the  first  section  of  twenty 
miles  of  the  East  Side  railroad  was  completed  De- 
cember 24,  1869,  examined  by  commissioners  and 
favorably  reported  upon  December  31, 1869;  such  re- 
port submitted  by  the  Secretary  of  the  Interior  Janu- 
ary 26,  1870,  to  the  President  of  the  United  States 
and  its  acceptance  recommended,  and  such  recom- 
mendations approved  by  the  President  January  29, 
1870;     . 

The  second,  third  and  fourth  sections  of  the  East 
Side  road  of  twenty  miles  each,  extending  from  Par- 
rott's  Creek  to  a  point  about  one-half  mile  beyond 
the  station  of  the  City  of  Albany,  80  miles  from  the 
initial  point,  was  completed  during  the  year  1870, 
reports  of  Commissioners  dated  September  28,  1870, 
as  to  second  and  third  sections,  and  December  10, 
1870,  as  to  fourth  section,  were  transmitted  by  the 
Secretary  of  the  Interior  February  28,  1871,  to  the 
President  of  the  United  States,  with  recommenda- 
tions that  the  road  be  accepted,  and  such  recom- 
mendations were  approved  by  the  President  Feb- 
ruary 28, 1871. 

The  fifth  and  sixth  sections  of  twenty  miles  each 
were  completed  and  reports  of  Commissioners  on  such 
completion  dated  respectively  August  11,  1871,  and 
January  13,  1872,  were  submitted  March  7,  1872,  by 
the  Secretary  of  the  Interior  to  the  President  of  the 
United  States  with  recommendations  that  the  line  be 
accepted,  which  recommendations  were  approved  by 
the  President  March  11, 1872. 
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The  seventh,  eighth  and  ninth  sections,  beginning 
at  a  point  2%  miles  northwest  of  Eugene  City  and 
ending  near  Roseburg,  a  distance  of  77.3668  miles, 
was  completed  in  1872  and  had  been  in  effective  use 
for  traffic  since  the  summer  of  that  year.  The  re- 
port of  the  Commissioners  dated  December  27,  1876, 
was  submitted  by  the  Secretary  of  the  Interior  to 
the  President  of  the  United  States  July  10,  1878, 
with  recommendations  that  the  railroad  be  accepted, 
and  such  recommendations  were  approved  by  the 
President  July  11, 1878. 

The  tenth  section  of  45  miles,  beginning  a  short 
distance  south  of  the  Roseburg  depot,  was  w^holly  in 
operation  from  May,  1883,  and  26  miles  thereof,  from 
Roseburg  to  Riddle  had  been  in  operation  since  No- 
vember, 1882.  The  report  of  the  Commissioners  of 
date  August  6,  1883,  w^as  submitted  by  the  Secretary 
of  the  Interior  to  the  President  of  the  United  States 
August  20,  1883,  with  recommendations  that  the  line 
be  accepted,  and  such  recommendations  were  ap- 
proved by  the  President  August  29,  1883. 

The  eleventh  section  of  100  miles  in  length,  extend- 
ing from  a  point  45  miles  south  of  Roseburg  to  a 
point  about  11/4  miles  south  of  Ashland  was  open  for 
public  use  on  the  following  dates:  From  the  north 
end  to  Glendale,  20  miles.  May  14,  1883';  to  Grants 
Pass,  55  miles,  December  4,  1883,  to  Phoenix,  91 
miles,  February  25,  1884;  to  Ashland,  99  miles,  May 
5,  1884.  The  report  of  the  Commissioners  was  sub- 
mitted by  the  Secretary  of  the  Interior  to  the  Pres- 
ident January  13,  1887,  with  recommendations  that 
the  section  be  accepted.    Said  recommendations  were 
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approved  by  the  President  January  29,  1887. 

The  twelfth  section,  extending  from  the  point  IV2 
miles  south  of  Ashland  to  the  boundary  line  between 
Oregon  and  California,  a  distance  of  24.135  miles, 
was  completed  prior  to  June  20,  1888;  the  report  of 
the  Commissioners  transmitted  by  the  Secretary  of 
the  Interior  to  the  President  October  23,  1889,  with 
recommendations  that  the  railroad  be  accepted,  and 
such  recommendations  were  approved  by  the  Pres- 
ident November  8,  1889.  At  the  date  of  each  ap- 
proval by  the  President,  patents  for  the  lands  op- 
posite to  and  coterminous  with  the  completed  sections 
of  the  road  were  directed  to  be  issued. 

The  first  section  of  20  miles  of  the  West  Side  rail- 
road was  completed  and  the  report  of  the  Commis- 
sioners of  date  January  6,  1872,  was  approved  and 
the  section  accepted  by  the  Secretary  of  the  Interior 
February  16, 1872. 

The  second  section,  extending  from  the  20th  mile 
post  to  the  Yamhill  Eiver,  a  distance  of  271/2  miles, 
was  reported  on  by  Commissioners  May  3,  1876,  and 
the  reports  approved  and  the  section  accepted  by  the 
Secretary  of  the  Interior  June  23,  1876. 

''Exhibit  No.  11"  (Vol.  II,  pp.  1152-54,  Record) 
is  a  correct  schedule  showing  the  amount  of  land 
patented,  compiled  by  years,  separately  stated  as  to 
the  East  Side  and  West  Side  grants,  and  also  gives 
the  dates  of  all  Acts  of  Congress  recited  or  referred 
to  in  such  patents,  and  this  Exhibit  shows  the  fol- 
lowing : 
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''EAST  SIDE  GRANT. 
Year  Acts  of  Congress  Recited  Acres 

1871  July  25,  1866— June  25,  1868 152,764.67 

1872  Act  1866  and  1868  and  April  10 

1869 69,061.63 

1876  Acts  1866,  1868  and  1869 14,629.67 

1877  Acts  1866,  1868  and  1869 86,622.71 

1893  Acts  1866,  1868  and  1869 292,486.90 

1894  Act  1866  382,352.95 

1895  Act  1866  558,718.40 

1896  Patent  31  recites  Lieu  Act  of  June 

22nd,  1874,  and  Act  of  July  25tli, 
1866;  all   others  recite  Act   of 

1866 709,729.99 

1897  Act  of  July  25tli,  1866 37,231.90 

1898  Act  of  July  25th,  1866 70,014.02 

1899  Act  of  July  25th,  1866 151,064.30 

1900  Act  of  July  25th,  1866 42,841.33 

1901  Act  of  July  25th,  1866 60,466.60 

1902  Patents  178  and  180,  Lieu  Act  of 

June  22nd,  1874,  and  Act  of  July 

25th,  1866 ;  all  other  Acts  of  1866      36,166.20 

1903  Patent   189   recites   Lieu   Act   of 

June  22,  1874,  and  Act  of  1866; 
all  others  recite  Act  of  July  25, 

1866 36,438.08 

1904  Act  of  July  25,  1866 39,339.08 

1905  Act  of  July  25,  1866 25,838.67 

1906  Act  of  July  25,  1866 20. 

1909    Acts  of  1866^1868  and  1869 161.75 

Total  2,765,948.85 
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''WEST  SIDE  GRANT. 

Year            Acts  of  Congress  Recited  Acres 

1895  Act  of  May  4th,  1870 93,079. 

1896  Act  of  May  4th,  1870 ' "  '  32,288.24 

1897  Act  of  May  4th,  1870 2,388. 

1898  Act  of  May  4th,  1870 '  72  75 

1899  Act  of  May  4th,  1870 . .'  520. 

1903    Act  of  May  4th,  1870 270.14 

Total 128,618.13 

Total  acres,  both  grants 2,894,566.98 

All  of  the  West  Side  grant  patents  recited  that 
they  were  issued  to  the  Oregon  and  California  Rail- 
road Company  ''as  successor  to  the  Oregon  Central 
Railroad  Company,"  but  no  patent  issued  for  lands 
of  the  East  Side  grant  contains  a  recitation  that  it 
was  issued  to  the  Oregon  and  California  Railroad 
Company  ''as  successor  to  any  Company." 

'^Exhibit  P"  to  the  Bill  of  Complaint  (Vol  I.,  pp. 
529-537,  Record),  gives  a  correct  list  of  suits,  with 
lands  specifically  described,  therein  referred  to,  being 
the  suits  of  thirty-eight  so-called  cross-complainants 
who  claim  to  be  actual  settlers  upon  lands  situated 
in  the  East  Side  grant,  and  twenty-eight  cross-com- 
plainants who  claim  to  be  actual  settlers  upon  lands 
within  the  limits  of  the  West  Side  grant.     These 
suits  during  the  month  of  December,  1908,  other  than 
the  one  brought  by  Roy  W.  Minkler,  were  consoli- 
dated with  this  suit,  and  each  of  the  complainants  in 
the  said  several  suits  filed  his  cross-complaint,  of 
which  the  cross-complaint  of  John  L.  Snyder  and 
others  is  typical.     On  June  9,  1910,  the  suit  brouo-ht 
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by  Roy  W.  Minkler  was  dismissed  by  mutual  consent 
of  all  parties  thereto. 

On  June  19, 1878,  Congress  passed  an  Act  (20  Stat. 
169)  entitled  ''An  Act  to  create  an  Auditor  of  Rail- 
road Accounts  and  for  other  purposes,"  a  copy  of 
which  is  marked  ''Exhibit  15  to  Stipulation"  (Vol. 
IV.,  pp.  1721-1724,  Record). 

Congress,  by  an  Act  entitled  "An  Act  making  ap- 
propriations for  the  legislative,  executive  and  judicial 
expenses  of  the  Government  for  the  fiscal  year  ending 
June  30,  1882,  and  for  other  purposes,"  approved 
March  3,  1881  (21  Stat.  pp.  385-413),  amonff  others, 
provided  that  the  Auditor  of  Railroad  Accounts 
should  be  thereafter  styled  "Commissioner  of  Rail- 
roads" and  from  time  to  time  by  various  acts  of  Con- 
gress (31  Stat.  86;  31  Stat.  960-1009;  32  Stat.  419- 
481;  32  Stat.  1083-1147)  made  appropriations  for 
the  office  of  Commissioner  of  Railroads  and  extended 
the  terms  of  office  and  continued  him  in  the  perform- 
ance of  his  duties,  and  as  provided  by  said  Act  of 
June  9,  1878,  the  Bureau  of  the  Interior  Department 
was  organized  and  continuously  administered  as  such 
under  annual  appropriations  from  Congress  until  the 
termination  of  said  Bureau  and  the  transfer  of  the 
duties,  files  and  records  thereof  to  the  Secretary  of 
the  Interior  in  the  year  1904,  as  required  by  the  Act 
of  March  3,  1903. 

That  pursuant  to  the  requirements  of  the  Act  of 
June  9,  1878,  the  forms  of  reports  to  be  made  by  the 
railroad  companies  contemplated  by  the  Act,  includ- 
ing the  Oregon  and  California  Railroad  Company, 
were  prepared  and  adopted  by  the  Bureau  of  the 
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Interior  Dopartniont  and  transmitted  to  the  railroad 
companies,  including  the  Oregon  and  California  Rail- 
road Company,  by  the  said  Bureau  from  1870  to  1903, 
and  the  Oregon  and  California  Railroad  Company 
complied  with  the  provisions  of  this  Act  and  the  de- 
mands of  the  Bureau  as  to  the  making  of  said  reports 
upon  such  forms  as  prescribed  continuously  from 
1879  to  1903,  both  years  inclusive. 

That  beginning  with  the  report  for  the  half  year 
ending  December  31,  1879,  and  continuing  down  to 
and  including  the  year  1903,  reports  were  made  of 
the  transactions  of  the  Land  Department  of  the  Ore- 
gon and  California  Raili'oad  Company,  upon  these 
blanks  formulated  and  furnished  therefor  by  the  said 
Bureau  of  the  Interior  Department,  which  are  par- 
ticularly set  out  in  detail  in  Volume  IV,  pages  1595- 
1611,  Transcript  of  Record  (to  which  reference  is 
here  made  and  which  is  made  a  part  hereof),  from 
which  reports  there  appears  among  other  things,  the 
following : 

A  statement  of  the  average  price  per  acre  for  all 
sales  to  date: 

Average  price  per  acre  for  all  sales  during  half 
year; 

Average  price  per  acre  for  all  purchases  to  date; 

Maximum  price  per  acre  from  sales ; 

Minimum  price  per  acre  from  sales; 

Maximum  price  per  acre  now  asked; 

Minimum  price  per  acre  now  asked; 

Average  price  per  acre  now  asked; 
and  showing  that  for  the  half  year  ending  December 
31, 1879,  the  Company  received  a  maximum  price  per 
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acre  from  sales  of  $15.00,  and  the  maximum  price  per 
acre  asked  was  $7.00,  and  for  the  half  year  ending 
June  30,  1880,  the  maximum  price  per  acre  from 
sales  received  was  $5.00  and  the  maximum  price  per 
acre  asked  was  $7.00,  and  thereafter  for  the  period 
stated  the  maximum  and  average  price  received  and 
the  maximum  price  asked  was  as  follows; 
For  the  half  year  ending  December  31,  1880: 

Maximum  price  per  acre  from  sales ....  $  5 .  00 

Maximum  price  per  acre  asked 5.00 

For  the  half  year  ending  June  30,  1881 : 

Maximum  price  per  acre  from  sales ....  $10 .00 

Maximum  price  per  acre  asked 5 .00 

For  the  half  year  ending  December  31,  1881: 

Maximum  price  per  acre  from  sales ....  $  5. 00 

Maximum  price  per  acre  asked 10.00 

For  the  half  year  ending  June  30,  1882: 

Maximum  price  per  acre  from  sales ....  $  3 .  50 

Maximum  price  per  acre  asked 15 .  00 

P'or  the  half  year  ending  December  31, 1882 : 

Maximum  price  per  acre  from  sales . . .  .$15 .00 

Maximum  price  per  acre  asked 7 .00 

For  the  half  year  ending  June  30, 1883 : 

Maximum  price  per  acre  from  sales ....  $15 .  00 

Maximum  price  per  acre  asked 7 .00 

For  the  year  ending  June  30,  1884 : 

Average  price  per  acre  for  all  sales  dur- 
ing year $  2.7250 

Maximum  price  per  acre  from  sales ....   15 .  00 

Maximum  price  per  acre  asked 7 .  00 

For  the  year  ending  June  30,  1885: 
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Average  price  per  acre  for  all  sales  diir- 

^°^y^^^ $2.5608 

Maximum  price  per  acre  from  sales ....   15 .  00 

Maximmn  price  asked 7  00 

For  half  year  ending  December  31, 1885: 
Average  price  per  year  for  all  sales  dur- 
ing half  year $  2.65 

Maximum  price  per  acre  from  sales 15 .  00 

Maximum  price  asked 7  00 

For  the  year  ending  December  31,  1885: 
Average  price  per  acre  for  all  sales  dur- 
ing year $  2.70 

Maximum  price  per  acre  from  sales. . .   15.00 

Maximum  price  per  acre  asked 7 .  00 

For  the  half  year  ending  June  30,  1886: 
Average  price  per  acre  for  all  sales  dur- 
ing half  year ^  2.99 

Maximum  price  per  acre  from  sales 15 .00 

Maximum  price  per  acre  asked 7 .  00 

For  the  half  year  ending  December  31,  1886: 
Average  price  per  acre  for  all  sales  dur- 
ing half  year $  2.99 

Maximum  price  per  acre  from  sales. .  .   15.00 

Maximum  price  per  acre  asked 7 .  00 

For  the  year  ending  December  31,  1886: 
Average  price  per  acre  for  all  sales  dur- 

iiigyear $  2.99 

Maximum  price  per  acre  from  sales 15.00 

Maximum  price  per  acre  asked 7 .  00 

For  the  half  year  ending  June  30,  1887: 
Average  price  per  acre  for  all  sales  dur- 
ing half  year $  3  19 
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Maximum  price  per  acre  from  sales . .   15 .  00 
Maximum  r>rice  per  acre  asked 7 .  00 

For  the  half  year  ending  December  31,  1887: 
Average  price  per  acre  for  all  sales  dur- 
ing half  year $3.40 

Maximum  price  per  acre  from  sales ...  15 .  00 
Maximum  price  per  acre  asked 7.0O 

For  the  year  ending  December  31,  1887 : 
Average  price  per  acre  for  all  sales  dur- 
ing year $  3 .  24 

Maximum  price  per  acre  from  sales ....  15.00 
Maximum  price  per  acre  asked 7 .  00 

For  the  year  ending  December  31, 1888: 
Average  price  per  acre  for  all  sales  dur- 
ing year $  3 .  74 

Maximum  price  per  acre  from  sales ....   15 .  00 
Maximum  price  per  acre  asked 10 .00 

For  the  year  ending  June  30,  1889: 

Average  price  per  acre  for  all  sales  dur- 
ing year $  4.96 

Maximum  price  per  acre  from  sales ....  15 .  00 
Maximum  price  per  acre  asked 15.00 

For  the  year  ending  June  30,  1890: 

Average  price  per  acre  for  all  sales  dur- 
ing year $  6.32 

Maximum  price  per  acre  from  sales ....  15 .  00 
Maximum  price  per  acre  asked. 15.00 

For  the  year  ending  June  30,  1891: 

Average  price  per  acre  for  all  sales  dur- 
ing year $  4.92 

Maximum  price  per  acre  from  sales 30. 00 

Maximum  price  per  acre  asked 25.00 
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For  the  year  ending  June  30,  1892: 

Average  price  per  acre  for  all  sales  dur- 
ing year $  5 .  61 

Average  price  per  acre  for  all  sales  to 
date 3.61 

Maximum  price  per  acre  from  sales. . .  30.00 

Maximum  price  per  acre  asked 25 .  00 

For  the  year  ending  June  30,  1893 : 

Average  price  per  acre  for  all  sales  to 

date $  3.66 

Average  price  per  acre  for  all  sales  dur- 
ing year 4.51 

Maximum  price  per  acre  from  sales ....  30 ,  00 

Maximum  price  per  acre  asked 25.00 

For  the  year  ending  June  30,  1894 : 

Average  price  per  acre  for  all  sales  to 

date $  3.63 

Average  price  per  acre  for  all  sales  dur- 
ing year. 2.83 

Maximum  price  per  acre  from  sales 30.00 

Maximum  price  per  acre  asked 25.00 

For  the  year  ending  June  30,  1895: 

Average  price  per  acre  for  all  sales  to 

date $  3.40 

Average  price  per  acre  for  all  sales  dur- 
ing year 3 .  49 

Maximum  price  per  acre  from  sales. .  .   30.00 

Maximum  price  per  acre  asked 15 .  00 

For  the  year  ending  June  30,  1896: 

Average  price  per  acre  for  all  sales  to 

date $  3.40 
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Average  price  per  acre  for  all  sales  dur- 
ing year 3 .  57 

Maximum  price  per  acre  from  sales. . .  30.00 

Maximimi  price  per  acre  asked 15.00 

For  the  year  ending  June  30,  1897 : 

Average  price  per  acre  for  all  sales  to 
date $  3.40 

Average  price  per  acre  for  all  sales  dur- 
ing year 3.35 

Maximum  price  per  acre  from  sales ...  30 .  00 

Maximum  price  per  acre  asked 15 .  00 

For  the  year  ending  June  30,  1898: 

Average  price  per  acre  for  all  sales  to 

date $  3.41 

Average  price  per  acre  for  all  sales  dur- 
ing year 3.95 

Maximum  price  per  acre  from  sales. . .  30.00 

Maximum  price  per  acre  asked 15 .  00 

For  the  year  ending  June  30,  1899: 

Average  price  per  acre  for  all  sales  to 

date $  3.75 

Average  price  per  acre  for  all  sales  dur- 
ing year 2 .  62 

Maximum  price  per  acre  from  sales. . .  30.00 

Maximum  price  per  acre  asked 15.00 

For  the  year  ending  June  30,  1900: 

Average  price  per  acre  for  all  sales  to 

date  $  3.77 

Average  price  per  acre  for  all  sales  dur- 
ing year 5.02 

Maximum  price  per  acre  from  sales.  . .  30.00 

Maximum  price  per  acre  asked 15.00 
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For  the  year  ending  June  30,  1901 : 

Average  price  per  acre  for  all  sales  to 
date $  4.076 

Average  price  per  acre  for  all  sales  dur- 
ing year 5 .  348 

Maximum  price  per  acre  from  sales. . .  30.00 

Maximum  price  per  acre  asked 15.00 

For  the  year  ending  June  30,  1902: 

Average  price  per  acre  for  all  sales  to 

date $  5.00 

Average  price  per  acre  for  all  sales  dur- 
ing year 7 .  85 

Maximum  price  per  acre  from  sales. . .  30.00 

Maximum  price  per  acre  asked 20 .  OO 

For  the  year  ending  June  30,  1903  : 

Average  price  per  acre  for  all  sales  to 

date $  4.73 

Average  price  per  acre  for  all  sales  dur- 
ing year 4 .  22 

Maximum  price  per  acre  from  sales. . .  30.00 

The  Bureau  of  the  Interior  Department  made  an- 
nual reports  to  the  Secretary  of  Interior  as  required 
by  the  said  Act  of  June  19,  1878,  from  1879  to  the 
termination  of  said  office.  These  reports  were  em- 
bodied in  the  annual  reports  of  the  Secretary  of  the 
Interior  for  the  same  years,  transmitted  by  him  to 
the  President  of  the  United  States  and  by  the  latter 
to  the  two  Houses  of  Congress,  and  the  said  Secre- 
tary's annual  reports  were  there  referred  to  appro- 
priate committees  and  printed  as  Executive  Docu- 
ments (Vol.  IV,  Subdivision  21,  Item  10,  p.  1612, 
Record). 
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In  the  reports  so  made,  embodied,  transmitted, 
referred  and  printed,  appear  the  following  relating 
to  the  Oregon  and  California  Railroad  Company: 

(1st) — For  the  year  1883,  Executive  Documents, 
2nd  Session,  47th  Congress,  1882-83,  No.  1,  Part  5, 
Vol.  2,  page  471: 

"Oregon  &  California  Railroad  Company  char- 
tered March  17,  1870,  and  opened  for  business  De- 
cember 1st,  1872.  The  Company  is  now  successor, 
by  consolidation,  of  the  Oregon  Central  Railroad 
Company,  purchased  September  1st,  1880,  chartered 
July  25,  1866,  and  owns  the  land  grant  of  said  Com- 
pany; the  Western  Oregon  Railroad  Company,  pur- 
chased October  9,  188Q;  and  the  Albanj^  &  Lebanon 
Railroad  Company,  leased  December  5,  1880,  at  a 
rental  of  $1  for  each  period  of  six  months,  this  Com- 
pany to  pay  taxes  and  keep  up  repairs.  The  several 
lines  are  operated  in  two  Divisions,  that  is: 

EAST  SIDE  DIVISION:  Miles 

Main  Line,  Portland  to  Roseburg 198 . 

Lebanon   Branch,   Albany  Junction  to 

Lebanon  11.5 

WEST  SIDE  DIVISION: 

Portland  to  Corvallis 97 . 

Total,  exclusive  of  side-tracks 306.05 

"The  estimated  grant  of  land  to  these  combined 
companies  amounts  to  3,940,000  acres,  of  which  322,- 
062.40  acres  have  been  patented  to  June  30,  1882. 
Of  this  latter  amount  lands  had  been  sold  up  to  De- 
cember 31,  1881 — date  of  last  report — for  an  amount 
aggregating  $309,486.15,  at  an  average  price  of  $2.25 
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per  acre.     The  minimum  price  now  asked  is  25  cents, 
the  maximum  $10  per  acre. 

(5th) — For  the  year  1689,  House  Executive  Docu- 
ments, 1st  Session,  51st  Congress,  1889-90,  Vol.  II, 
pages  512, 513: 

"The  Company  has  received  by  patent  from  the 
Government  323,068.88  acres  of  land,  of  which  269,- 
442.88  have  been  sold.  It  has  received  from  sales  of 
land  $541,650.33,  and  there  are  outstanding  on  ac- 
count of  time  sales  $394,226.58,  of  which  the  sum  of 
$98,992.42  is  interest. 

''The  average  price  per  acre  for  all  sales  to  date 
was  $2.64,  while  the  average  price  for  sales  made  dur- 
ing the  year  was  $3.96.' ' 

(6th) — For  the  year  1890,  House  Executive  Docu- 
ments, 2iid  Session,  51st  Congress,  1890-91,  Vol.  13, 
page  174: 

"The  Company  reports  that  to  June  30, 1890,  there 
had  been  patented  to  it  by  the  United  States, 
323,068.68  acres  of  land,  and  that  225,170.57  acres  had 
been  sold,  the  total  cash  receipts  from  all  sales 
amounting  to  $626,520.03.  There  remained  outstand- 
ing on  account  of  time  sales  the  sum  of  $516,287.66. 
Average  price  per  acre  for  all  sales  during  the  year 
was  $6.32. 

(11th) — For  the  year  1895,  House  Document,  1st 
Session,  54th  Congress,  1895-96,  Vol.  16,  page  156 : 

"The  records  of  the  General  Land  Office  show  that 
to  June  30,  1895,  there  had  been  patented  to  the 
Company  1,162,067.28  acres. 

The  Company  submitted  the  following  report  on 
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June  30,  1895,  of  the  operations  of  its  Land  Depart- 
ment to  date: 

Acres. 

Acquired  by  United  States  patent 1,163,073.56 

Disposed  of  for  cash  and  on  time  con- 
tracts       381,402.78 

Difference,  unaccounted  for 781,670.78 

''The  Company  also  reports  that  the  total  cash  re- 
ceipts from  all  sales  to  date  had  amounted  to  $946,- 
952.81,  and  that  there  remained  outstanding  on  ac- 
count of  time  sales  the  sum  of  $700,064.64,  principal 
and  interest. 

**The  receipts  during  the  year  were  $37,747.22, 
and  the  expenses  $59,294.90. 

^^The  average  price  per  acre  for  all  sales  to  date  had 
been  $3.40,  and  the  average  price  now  ashed  is  $3.00.'^ 

(12th)— For  the  year  1896,  House  Documents  2nd 
Session,  54th  Congress,  1896-97,  Vol.  14,  page  166: 

''The  records  of  the  General  Land  Office  show  that 
to  June  30,  1896,  there  had  been  patented  to  the 
Company  2,180,366.07  acres. 

"The  Company  reports  that  to  June  30,  1896,  it 
had  received  by  patent  from  the  United  States, 
2,397,717.17  acres  of  land,  and  there  had  been  dis^ 
posed  of  for  cash  and  on  time  contracts  387,119.43 
acres,  leaving  the  balance  owned  by  the  Company, 
2,010,657.74  acres. 

"The  total  cash  receipts  from  all  sales  to  date 
amounted  to  $986,605.69,  and  there  remained  out- 
standinor  on  account  of  time  sales,  principal  and  in- 
terest, $875,146.35. 
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*'Tho  report  of  the  operations  of  the  Land  Depart- 
ment during  the  year,  shows  a  deficit  of  $81,770.68. 

'^Average  price  per  acre  received  teas  $3.57. 

*' Average  price  per  acre  now  asked,  $3.00. 
(13th)— For  the  year  1897,  House  Documents,  2nd 
Session,  55th  Cons^ress,  1897-98,  Vol.  14,  page  137: 

"The  records  of  the  General  Land  Office  show  that 
to  June  30,  1897,  there  had  been  patented  to  the 
Company  2,287,131.66  acres. 

''The  Company  reports  that  to  June  30,  1897,  it 
had  received  by  United  States  patents  2,503,754.59 
acres  of  land,  and  had  disposed  of  for  cash  and  on 
time  contracts  (not  including  cancelled  contracts), 
382,443.44  acres. 

"The  total  cash  receipts  from  all  sales  to  date 
amounted  to  $1,020,329.75,  and  there  were  outstand- 
ing on  account  of  time  sales  $775,881.34. 

"The  receipts  for  the  year  were  $33,724.06,  and 
the  expenses  $60,012.11. 

"The  average  price  per  acre  now  ashed  for  land  is 
$3.00.'' 

(14th) — For  the  year  1898,  House  Documents,  3rd 
Session,  55th  Congress,  1898-99,  Vol.  16,  page  152: 

"The  Company  reports  that  to  June  30,  1898,  it 
had  received  by  United  States  patent  2,561,685.30 
acres  of  land,  and  had  disposed  of  for  cash  and  on 
time  contracts  (not  including  cancelled  contracts), 
504,606.53  acres. 

"The  total  cash  receipts  from  all  sales  to  date 
amounted  to  $1,069,513.25,  and  there  were  outstand- 
ing on  account  of  time  sales  $792,999.38. 

"The  receipts  for  the  year   were   $49,183.50,  and 


156        Oregon  d  Calif orma  R.  R.  Co.  et  al. 

the  expenses  $73,183.06. 

'^The  average  price  per  acre  now  asked  for  land  is 
$3.00:' 

(15th) — For  the  year  1899,  House  Documents,  1st 
Session,  56th  Congress,  1899-1900,  Vol.  20,  page  181: 

"The  Company  reports  that  to  June  30,  1899,  it 
had  received  by  United  States  Patent  2,659,300.56 
acres  of  land. 

''The  total  cash  receipts  from  all  sales  to  date 
amounted  to  $1,234,225.97,  and  there  were  outstand- 
ing on  account  of  time  sales  $734,957.16. 

"The  receipts  for  the  year  were  $164,712.72,  and 
the  expenses  $77,138.22. 

"The  average  price  per  acre  note  asked  for  land  is 
$3.00:' 

(16th) — For  the  year  1900,  House  Dociunents,  2nd 
Session,  56th  Congress,  1900-01,  Vol.  29,  page  185: 

"The  Company  reports  that  to  June  30,  1900,  it 
had  received  by  United  States  patent  2,787,363.55 
acres  of  land. 

"The  total  cash  receipts  from  all  sales  to  date 
amounted  to  $1,542,728.71,  and  there  were  outstand- 
ing on  account  of  time  sales,  $1,189,918.71. 

"The  receipts  for  the  year  were  $308,502.74,  and 
the  expenses  $91,932.33. 

''The  average  price  per  acre  now  asked  for  land  is 
$3.00.'' 

(17th) — For  the  year  1902,  House  Documents,  1st 
Session,  37th  Congress,  1901,  Vol.  25,  page  218: 

"The  Company  reports  that  to  June  30,  1901,  it 
had  received  by  United  States  patent  2,795,567.64 
acres  of  land. 
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''The  total  cash  receipts  from  all  sales  to  date 
amounted  to  $1,852,756.51,  and  there  were  outstand- 
ing on  account  of  time  sales,  $1,808,935.66. 

*'The  receipts  for  the  year  were  $310,027.80,  and 
the  expenses  $72,713.77. 

''The  average  price  per  acre  noiv  asked  for  land  is 
$3.50.'' 

(18th) — For  the  year  1903,  House  Documents,  2nd 
Session,  58th  Congress,  1903-1904,  Vol.  21,  page  159: 

''The  Company  reports  that  to  June  30,  1903,  it 
had  received  by  United  States  patent  2,928,809.55 
acres  of  land,  and  had  disposed  of,  for  cash  and  on 
time  contracts,  1,032,591.47  acres. 

"The  total  cash  receipts  from  all  sales  to  above 
date  amounted  to  $2,735,532.88,  and  there  were  out- 
standing on  account  of  time  sales,  principal  and  in- 
terest, $2,800,637.57. 

"The  receipts  from  this  source  for  the  year 
amounted  to  $437,471.63,  and  the  expenses  to  $105,- 
936.96. 

' '  The  average  price  per  acre  now  asked  for  land  is 
$4.73." 

The  original  reports  by  the  railroad  companies  to 
the  Commissioner  of  Railroads  and  by  the  latter  to 
the  Secretary  of  the  Interior,  and  by  the  latter  to 
the  President  and  by  the  President  to  Congress,  for 
the  years  mentioned,  are  treated  as  having  been  of- 
fered and  received  in  evidence  subject  to  any  objec- 
tion of  the  parties  that  the  same  or  any  part  thereof 
may  be  irrelevant  and  immaterial,  and  that  for  the 
purpose  of  showing  the  use  made  by  Congress  of 
these  reports  and  for  the  further  purpose  of  show- 
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ing  whether  the  fact  that  lands  were  sold  by  the  Com- 
pany for  prices  in  excess  of  $2.50  per  acre  was  con- 
sidered by  Congress  or  any  of  the  Committees  there- 
of, and  if  so  to  what  extent,  it  is  stipulated  that  all 
parties  may  refer  generally  to  the  Reports  of  Con- 
gressional Committees,  Congressional  debates,  and 
other  proceedings  shown  by  the  Congressional  Globe 
or  Congressional  Record,  and  other  recognized  offi- 
cial reports;  subject  to  the  right  to  object  to  all  or 
any  part  of  the  same  as  incompetent,  irrelevant  and 
immaterial,  but  that  no  objection  as  to  competency 
shall  go  to  the  identification  of  the  same. 

All  Committee  Reports  and  debates  in  Congress 
as  appearing  in  the  official  printed  copies  of  the 
Congressional  Globe  or  Congressional  Record,  and 
all  other  proceedings  in  Congress  which  appear  in 
any  recognized  official  reports,  relating  to  the  enact- 
ments of  the  Acts  of  Congress  approved  July  25, 
1866,  June  25th,  1868,  April  10th,  1869,  May  4th, 
1870,  January  31st,  1885,  and  September  29th,  1890, 
referred  to  in  the  pleadings,  are  stipulated  as  hav- 
ing been  offered  and  received  in  evidence  subject 
to  any  objection  for  incompetency,  irrelevancy  and 
immateriality,  but  no  objection  as  to  competency 
shall  go  to  the  identification  thereof. 

"Exhibit  16  to  Stipulation"  (Vol.  IV,  pp.  1725^ 
1729,  Record)  contains  a  correct  statement  of  the 
stock  quotations  therein  set  forth,  showing  the 
quotations  of  Central  Pacific  Railroad  Company 
stock  and  bonds.  Eastern  and  Foreign  markets. 

All  of  the  foregoing  facts  have,  in  substance,  been 
stipulated  by  the  parties — the  United  States,  the 
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Oregon  aud  California  Railroad  Company,  South- 
ern Pacific  Company,  Stephen  T.  Gage,  individually 
and  as  trustee,  and  the  Union  Trust  Company,  in- 
dividually and  as  trustee.  (Vol.  IV,  pp.  1552-1731, 
both  inclusive.  Record.) 

From  the  oral  testimony  and  exhibits  introduced 
upon  behalf  of  the  parties,  the  following  facts,  among 
others,  appear: 

The  Act  of  June  25,  1868,  was  passed  at  the  re- 
quest of  the  West  Side  Company. 

The  Act  of  April  10,  1869,  was  introduced  at  the 
request  of  the  East  Side  Company. 

Two  days  after  the  approval  of  this  act  of  April 
10,  1869,  John  H.  Mitchell,  as  attorney  for  the  East 
Side  Company,  addressed  a  letter  to  the  Secretary 
of  the  Interior  reciting  the  terais  of  the  Acts  of 
July  25, 1866  and  April  10,  1869,  concerning  the  time 
for  filing  assent,  in  which  he  said : 

"This  assent  will  be  presented  for  filing  as 
soon  as  I  can  return  to  Oregon  and  have  a  resolu- 
tion for  that  purpose  adopted  by  the  company." 

At  a  meeting  of  the  stockholders  and  board  of  di- 
rectors of  the  East  Side  Company  held  on  March  28 
and  29, 1870,  that  Company  w^as  dissolved. 

In  October,  1880,  the  stockholders  of  the  Oregon 
Central  Railroad  Company  (East  Side  Company) 
by  resolution  approved  the  conveyance  to  the  Oregon 
&  California  Company,  and  passed  the  following 
resolution : 

"Resolved,  that  this  company,  the  Oregon 
Central  Railroad  Company  be,  and  the  same  is 
hereby,  dissolved,  to  take  effect  on  the  transfer 
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of  the  property  of  this  company  and  the  settling 
of  its  business." 

No  lands  were  patented  to  the  West  Side  Company 
under  the  Act  of  1866. 

All  applications  for  patents  filed  with  the  Govern- 
ment by  the  Oregon  &  California  Railroad  Company 
requested  that  the  patents  be  issued  to  it  as  the  suc- 
cessor and  assignee  of  the  East  and  West  Side  Com- 
panies respectively. 

The  mortgage  held  by  the  Union  Trust  Company 
is  guaranteed  by  the  Southern  Pacific  Company. 
The  amount  due  thereon  is  $17,745,000.  In  addi- 
tion to  the  lands  in  controversy,  the  mortgage  covers 
660  miles  of  railroad  lines,  and  other  property  of 
the  Oregon  &  California  Railroad  Ct>mpany.  This 
road  w^as  worth,  at  the  time  the  mortgage  was  given, 
$50,000  per  mile,  and  is  worth  more  now. 

The  West  Side  Company  commenced  construction 
on  April  15,  1868,  and  the  East  Side  Company  the 
next  day.  (Vol.  IV,  p.  1760,  Record.)  During  the 
year  1868  the  West  Side  Company  built  the  big 
bridges  on  the  first  five  miles,  and  graded  the  first 
five  miles  of  track.     (Vol.  IV,  p.  1760,  Record.) 

The  circular  identified  as  Government's  Exhibit 
No.  104,  being  an  address  to  the  people  of  Oregon 
by  the  East  Side  Company,  was  issued  May  1,  1868 
(Vol.  IV,  p.  1766;  Vol.  X,  p.  5158,  Record).  It 
was  sent  to  a  great  many  people  all  over  the  Will- 
amette Valley.  This  circular  purports  to  be  issued 
by  the  directors  of  the  East  Side  Company  and  gives 
the  capital  stock  of  the  company,  the  estimated  ac- 
tual cost  of  the  road,  the  proposed  issuance  of  first 
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moi-t^ago  bonds,  and  a  history  of  the  ore^anization 
of  the  company,  and  the  controversy  with  Joseph 
Gaston,  and  his  action  in  attempting  to  procure  the 
designation  of  the  West  Side  Company  by  the  legis- 
lature on  October  10,  1866;  also  a  history  of  the 
litigation  between  the  two  companies  as  to  the  use 
(►f  the  name,  and  replies  to  a  circular  issued  from 
Portland,  of  date  January  1, 1868,  issued  in  the  name 
of  J.  Gaston,  President,  and  W.  C.  Whitson,  Secre- 
tary, of  the  West  Side  Company,  which  it  w^as 
claimed  was  unauthorized;  also  the  recital  that  at 
that  time  two  lawsuits  were  pending,  one  commenced 
by  Gaston  to  invalidate  the  incorporation  of  the 
East  Side  Company,  and  the  other  commenced  to 
test  the  legality  of  the  West  Side  Company.  This 
paragraph  also  appears  therein: 

"The  charge  has  been  extensively  circulated  that 
we  are  seeking  to  defraud  the  west  side  of  the  river 
of  a  valuable  franchise — of  State  and  Government 
aid — in  answer  to  which  wt  have  only  to  say,  that 
we  recognize  that  the  Act  of  Congress  granting  lands, 
and  the  Act  of  the  last  legislature  of  Oregon,  are 
both  inoperative,  from  the  fact  that  the  terms  and 
stipulations  of  those  Acts  have  not  been,  and  cannot 
be,  complied  with.  Any  aid  to  be  granted  railroad 
enterprises  in  Oregon  must  be  re-enacted  by  both 
the  State  and  General  Government,  and  w^e  have  no 
hesitation  in  affirming  that  we  claim  no  grants, 
privileges  or  rights  for  our  Company  we  do  not 
desire  also  extended  to  the  west  side  of  the  valley. 
Our  Company  has  never  entertained  or  expressed 
any  hostility  to  the  West  Side  road,  or  deemed  its 
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progress  an  obstacle  in  our  pathway,  but  on  the  con- 
trary, we  have  often  expressed  to  members  of  the 
West  Side  Company  a  desire  to  harmonize  our  in- 
terests, and  work  to  mutual  advantage."  (Vol.  X, 
pp.  5172^3,  Record.) 

Mr.  Gaston  testified  (Vol.  IV,  p.  1777,  Record), 
that  when  Mr.  Reed  came  back  from  Washington 
and  failed  to  get  the  legislation  in  shape,  which  he 
w^anted,  or  "prevent  the  legislation  of  the  East  Side 
Company,"  the  West  Side  Company  abandoned  the 
contract  with  S.  G.  Reed  &  Company,  and  it  was 
apparent  to  Gaston  then  that  they  would  not  be  able 
to  build  the  road  in  time,  that  is,  the  first  section 
of  its  railroad,  in  compliance  with  the  Act  of  Con- 
gress. Subsequently  they  took  steps  to  get  another 
land  grant.  Gaston  further  testified  (Vol.  IV,  p. 
1795,  Record)  that  the  Board  of  Directors  repre- 
sented the  West  Side  Company,  and  it  was  decided 
to  apply  for  a  new  grant,  \\ithout  any  reference  to 
the  old  grant.  It  w^as  simply  concluded  that  the 
company  never  could  earn  the  grant  nor  get  it,  and 
the  thing  to  do  was  to  get. a  new  grant,  if  possible; 
also  that  he  went  to  Washington  in  December,  1869, 
and  at  that  time  the  conclusion  w^as  that  the  West 
Side  Company  was  unable  to  comply  with  the  Act 
of  Congress,  and  from  that  they  assiuned  that  they 
had  lost  the  grant.  The  West  Side  Company  was 
unable  to  build  its  first  twenty  miles  before  Decem- 
ber 24,  1869,  within  the  time  required  by  the  Act  of 
June  25,  1868,  and  lie  and  his  associates  thought  the 
grant  was  lost.  (Vol.  IV,  p.  1812,  Record.)  It  also 
appears  from  the  testimony  that  the  controversy  be- 
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tween  friends  of  the  East  Side  Company  and  the 
West  Side  Company  entered  into  the  state  election 
in  June,  1868,  and  that  there  was  a  geographical 
division,  the  West  Side  coimties  as  far  south  as  Ben- 
ton, favoring  the  West  Side  Company,  and  the  East 
Side  counties,  as  far  south  as  Lane,  favoring  the 
East  Side  Company,  and  the  Southern  Oregon  coun- 
ties favoring  the  East  Side  Company,  and  the  rest 
of  the  state  more  or  less  divided. 

It  was  stipulated  that  the  court  should  take  judi- 
cial notice  of  the  pleadings,  records,  files,  and  pro- 
ceedings in  each  of  the  suits  in  equity  referred  to  in 
Exhibit  No.  10  of  the  Joint  and  Several  Answer  of 
the  defendants  Oregon  and  California  Railroad 
Company,  Southern  Pacific  Company,  and  Stephen 
T.  Gage.     (Vol.  IV,  p.  1902,  Eecord.) 

On  January  19,  1869,  Geo.  H.  Williams,  United 
States  Senator  from  Oregon,  addressed  to  Secre- 
tary of  the  Interior  0.  H.  Browning,  a  letter  of  that 
date  (Vol.  IV,  pp.  1910-11,  Record),  calling  the  at- 
tention of  the  Secretary  to  the  Act  of  July  25,  1866, 
and  enclosed  with  his  letter  a  pamphlet  entitled 
'* Statement  of  Facts,"  which  purported  to  set  forth 
the  rights  and  claims  of  the  East  Side  Company, 
and  also  enclosed  a  paper  signed  by  nine  members 
of  the  Oregon  Senate,  protesting  against  the  action 
of  the  legislature  in  October,  1868,  in  which  the 
rights  and  claims  of  the  West  Side  Company,  desig- 
nated in  October,  1866,  are  fully  stated.  In  the 
course  of  that  letter  Senator  Williams  says:  '*I  have 
nothing  to  say  as  to  the  rights  or  claims  of  either 
company,  but  in  view  of  the  fact  that  the  Articles 
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of  Incorporation  of  the  West  Side  Company  were 
not  filed  in  the  office  of  the  Secretary  of  State  until 
after  its  designation  by  the  legislature  in  1866,  and 
in  view  also  of  the  fact  that  the  East  Side  Company 
cannot  file  its  assent  as  required  by  the  Sixth  Sec- 
tion of  said  Act,  I  am  apprehensive  that  the  bene- 
fits of  said  Act  will  be  wholly  lost  to  the  State  unless 
something  is  done  to  prevent  it.  Will  you  be  good 
enough  to  advise  me  if  there  is  anything  in  the  ac- 
tion of  your  Department  or  the  views  you  entertain 
of  this  matter  making  unnecessary  the  proposed 
legislation." 

To  this  letter  Secretary  Browning,  on  January 
20,  1869,  replied  (Vol.  IV,  pp.  1912-14,  Record). 
In  that  letter  Secretary  Browning  acknowledged  re- 
ceipt of  the  letter  of  Senator  Williams,  and  copy  of 
S.  Bill  770,  to  amend  "An  Act  granting  lands  to  aid 
in  the  construction  of  a  railroad  and  telegraph  line 
from  the  Central  Pacific  Railroad  in  California,  to 
Poi-tland,  in  Oregon,  approved  July  25th,  1866," 
with  other  papers  relating  to  the  subject.  After 
discussing  the  provisions  of  the  Act  of  July  25,  1866, 
Secretary  Browning  says: 

"By  a  resolution  adopted  by  the  Legislature,  Oc- 
tober 10,  1866,  the  Oregon  Central  Railroad  Com- 
pany was  designated  to  locate  and  construct  said 
road  in  Oregon.  Two  companies  called  the  Oregon 
Central  Railroad  Company  claimed  to  have  been  so 
designated.  These  it  appears  are  locally  called  the 
East  Side  Company  and  the  West  Side  Company. 
At  the  date  of  the  adoption  of  said  resolution  by  the 
legislature,  neither  company  had  been  organized  as 
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required  by  the  laws  of  Oregon.  The  West  Side 
Oompany,  however,  filed  its  assent  with  this  Depart- 
ment within  the  year. 

*'By  a  resolution  adopted  by  the  legislature  in  Oc- 
tober, 1868,  the  East  Side  Co.  was  designated.  The 
purpose  of  the  bill  as  understood,  is  to  authorize 
this  company  to  file  its  "assent"  without  prejudice 
to  the  rights  or  interests  of  the  other  company,  and 
you  ask  for  an  expression  of  my  views  as  to  whether 
there  is  any  necessity  for  the  proposed  legislation. 
In  reply  I  have  the  honor  to  state,  that  as  the  matter 
now  stands,  the  grant  so  far  as  the  portion  of  the 
road  in  Oregon  is  concerned,  has  lapsed,  while  the 
grant  for  that  portion  of  the  road  situate  in  Cali- 
fornia is  still  in  force,  and  some  legislation  by  Con- 
gress is  necessary  to  revive  the  gTant  for  the  Oregon 
portion  of  the  road.  The  proposed  bill,  if  it  becomes 
a  law,  will,  in  my  opinion,  accomplish  that  purpose. 

*'0n  the  13th  instant,  I  declined  to  act  upon  maps 
filed  by  the  West  Side  Company,  *in  the  absence  of 
a  judicial  decision  as  to  the  rights  of  the  claimants, 
or  some  action  by  Congress  upon  the  subject.'  " 

It  is  admitted  that  by  a  letter  dated  January  20, 
1869,  Joseph  Gaston  transmitted  to  the  Secretary 
of  the  Interior  a  copy  of  Government's  Exhibit  No. 
106,  entitled,  "Inside  History  of  the  Oregon  Central 
Railroad  Company,"  which  was  filed  in  the  office  of 
the  Secretary  of  the  Interior  on  March  15,  1869. 
(Vol.  IV,  p.  1884,  Record;  Government's  Exhibit 
No.  106,  Vol.  X,  pp.  5228-5291,  Record.)  This 
document  was  so  filed,  and  bears  date  January  9, 
1869,  and  purports  to  be  a  document  authorized  by 
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the  Board  of  Directors  of  the  AVest  Side  Company 
at  its  meeting  of  December  28,  1868.  It  was  pre- 
pared by  Joseph  Gaston,  President  of  the  West  Side 
Company.  After  stating  the  reasons  for  its  issu- 
ance, it  contends  that  the  West  Side  Company  is 
legally  and  equitably  entitled  to  the  grant,  and  that 
the  East  Side  Company  has  no  legal  or  equitable 
rights  thereto ;  that  the  East  Side  Company  was  not 
legally  incorporated,  and  that  it  has  been  repudiated 
by  the  people  of  Oregon,  and  that  its  advocates  have 
admitted  the  priority  of  the  rights  of  the  West  Side 
Company.  This  document  sets  out  a  copy  of  the 
letter  of  Secretary  Browning  of  date  July  17,  1868, 
addressed  to  A.  M.  Loryea,  which  acknowledges  the 
receipt  of  a  letter  from  A.  M.  Loryea  of  July  16, 
1868,  enclosing  a  certified  copy  of  a  resolution  pur- 
porting to  be  an  acceptance  by  the  East  Side  Com- 
pany of  the  grant  made  by  the  Act  of  July  25,  1866, 
and  that  the  Secretary  refused  to  file  the  same  be- 
cause by  law  the  company  was  required  to  file  an 
'* assent"  to  its  terms  and  conditions  within  one  year, 
and  that  time  expired  July  25,  1867. 

On  April  29,  1868  (Vol.  X,  p.  4996,  Record)  the 
East  Side  Company  adopted  the  following  resolu- 
tion: 

"Resolved,  That  the  0.  C.  R.  R.  Company  hereby 
accepts  any  grant  of  land  which  may  have  been  made, 
or  may  be  extended  to  said  Company  and  our  agent, 
A.  M.  Loryea,  is  hereby  fully  empowered  to  present 
a  duly  certified  copy  of  this  Resolution  to  the  proper 
authorities  as  provided  by  Law  to  be  filed." 

On  June  9,  1868,  the  East  Side  Company  adopted 
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the  following  resolution: 

''Resolved,  That  the  O.  C.  R.  R.  Co.  hereby  accepts 
any  grant  of  land  which  may  have  been  made,  or  may 
be  extended  to  said  company  by  Congress.  And  the 
officers  of  this  company  are  hereby  directed  to  file  a 
duly  authenticated  copy  of  this  resolution  with  the 
Secretary  of  the  Interior,  Washington,  D.  C." 
(Vol.  X,  p.  5003,  Record.) 

On  November  25,  1868,  the  East  Side  Company 
adopted  the  following  resolution:  (Vol.  X,  p.  5026, 
Record.) 

''Whereas,  the  Legislature  of  the  State  of  Oregon, 
at  its  late  session  in  October,  1868,  by  Joint  Resolu- 
tion designated  "The  Oregon  Central  Railroad  Com- 
pan3%"  of  Salem,  Oregon,  Incorporated  April  22nd, 
1867,  under  the  laws  of  Oregon,  as  the  Company  to 
take,  manage  and  control  the  Land  Grant  given  in 
aid  of  the  construction  of  a  railroad  and  telegraph 
line  from  Portland,  Oregon,  southerly  through  the 
Willamette,  Umpqua  and  Rogue  River  Valleys,  by 
Act  of  Congress  of  date  July  25th,  1866; 

"And  Whereas,  such  legislature  failed  to  desig- 
nate any  company  until  after  the  expiration  of  one 
year  from  the  date  of  the  passage  of  said  Act  of 
Congress, 

"Therefore,  Resolved  that  this  company,  The  Ore- 
gon Central  Railroad  Company  of  Salem,  Oregon, — 
organized  April  22nd,  1867,  does  hereby  accept  such 
grant,  and  does  assent  thereto,  upon  the  terms  and 
conditions  specified  in  said  Act  of  Congress  of  July 
25th,  1866,  granting  aid  as  aforesaid;  and,  resolved 
further. 
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''That  the  Secretary  of  this  company  be  and  he  is 
hereby  instructed  to  prepare  a  true  and  certified  copy 
of  this  preamble  and  resolution,  together  with  a  cer- 
tified copy  of  such  Joint  Resolution,  being  known  as 
Senate  Joint  Resolution  No.  16,  under  the  seal  of 
this  company,  and  forward  the  same  forthwith  to  the 
office  of  the  Secretary  of  the  Interior,  and  have  the 
same  filed  in  such  office  as  the  assent  of  this  Com- 
pany to  the  grant  aforesaid. ' ' 

And  on  the  same  day  adopted  the  following  reso- 
lution : 

"Whereas,  J.  H.  Mitchell,  the  attorney  of  this  cor- 
poration, has  proposed  without  charge  or  expense  to 
this  company  to  go  East  and  represent  this  company 
before  Congress  and  the  Departments  at  Washing- 
ton City,  therefore 

"Resolved,  that  J.  H.  Mitchell  be  and  he  is  hereby 
authorized  and  empowered  to  represent  this  corpora- 
tion and  its  interests  as  agent  and  attorney  thereof, 
before  the  Congress  of  the  United  States,  and  the 
Departments  at  Washington,  to  the  end  that  all  nec- 
essary legislation  by  Congress  and  action  by  such 
Departments  may  be  had  in  order  to  secure  and  pro- 
mote its  interests." 

On  July  16,  1868,  A.  M.  Loryea  wrote  to  Secretary 
Browning,  enclosing  therewith  a  certified  copy  of 
resolution  of  the  East  Side  Company,  as  follows: 
(Vol.  XIV,  page  7454,  Record.) 
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''Office  of  the 

Orcgou  Ocntral  Railroad 

Company. 

Salem,  April  30,  1868. 
This  is  to  certify  that  at  a  regular  meeting  of  the 
Board  of  Directors  of  the  Oregon  Central  Railroad 
Company,  held  at  the  office  of  the  Company,  Salem, 
April  29th,  A.  D.  1868,  the  following  was  passed  as 
the  mianimous  action  of  said  Board  of  Directors : 

'Resolved,  That  the  Oregon  Central  Railroad  Com- 
pany hereby  accepts  any  grant  of  land  which  may 
have  been  made,  or  may  be  extended  to  said  Com- 
pany, and  our  Agent,  A.  M.  Loryea,  is  hereby  fully 
empowered  to  present  a  duly  certified  copy  of  this 
resolution  to  the  proper  authorities  as  provided  by 
law  to  be  filed.' 

Witness  my  hand  and  the  seal  of  said  corporation 
this  the  day  and  year  above  written. 

(Seal)  S.  A.  CLARKE, 

Secretary  O.  C.  R.  R.  Co." 
Secretary  Browning  replied,  July  17,  1868,  as  fol- 
low^s:  (Vol.  XIV,  page  7440,  Record.) 

"Department  of  the  Interior 

Washington,  D.  C,  July  17,  1868. 
Sir: 

I  have  received  your  letter  of  the  16th  instant  and 
accompanying  paper,  purporting  to  be  an  acceptance 
by  the  Oregon  Central  Railroad  Company  of  the 
grant  made  by  the  Act  of  July  25,  1868. 

By  law  the  Company  was  required  to  file  an  'as- 
sent' to  its  terms  and  conditions,  within  one  year. 
That  time  expired  July  25,  1867,  and  this  paper,  if 
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sufficient  for  that  purpose,  could  not  now  be  received. 
I  state  for  your  information  that  J.  Gaston,  Presi- 
dent of  the  Oregon  Central  Railroad  Company, 
within  the  time  prescribed  in  the  act  filed  an  assent 
which  was  received. 

In  compliance  with  your  request  I  inclose  a  copy 
of  my  letter  of  the  8th  instant  to  Mr.  Gaston  in  re- 
gard to  maps  to  be  filed  in  this  Department. 
Very  respectfully. 
Your  obt.  servant, 
A.  M.  Loryea,  Esq.,  O.  H.  BROWNING, 

Present.  Secretary. '  * 

* '  It  was  stipulated  by  and  between  the  parties  that 
the  Court  may  take  judicial  notice  of  the  decisions 
of  the  Secretary  of  the  Interior  and  the  Commis- 
sioner of  the  General  Land  Office,  and  the  rules  and 
regulations  of  the  Land  Department,  of  the  reports 
of  either  of  these  officers  to  Congress,  and  the  re- 
ports of  any  committee  of  Congress  and  the  action 
of  Congress  thereon;  subject  to  the  objection  that 
may  be  made  by  either  party  to  the  same,  or  any 
thereof,  as  incompetent,  immaterial,  or  irrelevant, 
or  any  other  objection  which  might  legally  be  inter- 
posed, it  being  intended  to  waive  the  actual  produc- 
tion of  these  documents,  to  save  expense,  and  the  in- 
cumbering of  the  record."  (Vol.  V,  page  2531, 
Record.) 
Also: 

It  was  stipulated  between  the  parties  that  the 
Court  in  any  stage  of  this  case  until  and  including 
a  final  hearing  in  the  Supreme  Court  of  the  United 
States,  if  the  case  shall  reach  that  court,  shall  take 
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judicial  notice  of  all  proceedings  had  in  and  final 
disposition  of  the  forty-five  suits  against  purchasers 
referred  to  in  the  "Stipulation  as  to  the  Facts,"  in- 
chiding  issuance  of  patents  to  the  lands  therein  de- 
scribed when  issued,  if  any  shall  be  issued,  which 
stipuhition,  it  was  agreed,  was  subject  to  the  objec- 
tion on  the  part  of  complainant  that  the  evidence  is 
immaterial  and  irrelevant."  (Vol.  V,  pages  2530-1, 
Record.) 
Also: 

*'It  was  stipulated  that  the  Central  Pacific  Rail- 
road Company  completed  the  construction  and  equip- 
ment of  the  California  and  Oregon  Railroad  from 
Chico  to  the  south  boundary  line  of  Oregon  in  several 
sections,  all  on  or  before  June  20,  1888;  that  the  said 
entire  constructed  railroad  was  examined  by  commis- 
sioners appointed  for  the  purpose  and  favorably  re- 
ported on  by  them ;  that  such  report  was  submitted 
by  the  Secretary  of  the  Interior  with  his  favorable 
recommendations  to  the  President,  and  such  recom- 
mendations approved  by  the  President,  all  on  or  be- 
fore November  8,  1889."  (Vol.  V,  pages  2630-1, 
Record.) 
Also: 

"It  was  further  stipulated  by  and  between  the  par- 
ties that  the  following  documents  Avere  recorded,  in 
the  manner  provided  by  law,  in  the  Records  of  Deeds 
and  Mortgages  of  Multnomah  County,  Oregon,  at  the 
dates  hereinafter  mentioned,  and  thereafter,  and 
about  the  same  time,  in  the  Records  of  Deeds  and 
Mortgages  of  the  other  counties  of  Oregon  in  which 
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any  part  of  the  lands  involved  in  this  suit  are  situ- 
ated, to-wit : 

Oregon  and  California  Railroad  Company  to 
Faxon  D.  Atherton  and  Milton  S.  Latham,  of  date 
April  15,  1870,  recorded  April  16,  1870,  at  page  745, 
Book  C,  of  the  Records  of  Mortgages  of  Multnomah 
County,  Oregon; 

The  Oregon  Central  Railroad  Company  to  Milton 
S.  Latham  and  Faxon  D.  Atherton,  Trustees,  of  date 
July  15,  1871,  recorded  at  page  132,  Book  E,  of  the 
Records  of  Mortgages  of  Multnomah  County,  Oregon, 
October  14, 1871; 

The  Oregon  and  California  Railroad  Company  to 
Milton  S.  Latham,  Faxon  D.  Atherton  and  William 
Norris,  Trustees,  of  date  April  15,  1870,  recorded  at 
page  727,  Book  K,  of  the  Records  of  Deeds  of  Multno- 
mah County,  Oregon,  April  18,  1870 ; 

Oregon  and  California  Railroad  Company,  Rich- 
ard Koehler,  Heinrich  Hohenemser  and  others,  to 
Klaas  Van  Oterendorp  and  Philip  N.  Lilienthal, 
Trustees,  of  date  January  1, 1881,  recorded  February 
28,  1881,  at  page  346,  Book  X,  of  the  Records  of 
Mortgages  of  Multnomah  County,  Oregon ; 

Oregon  and  California  Railroad  Company  to 
Henry  Villard,  Horace  White  and  Charles  Edward 
Bretherton,  Trustees,  of  date  June  1,  1881,  recorded 
August  18, 1881,  at  page  1,  Book  27,  of  the  Records  of 
Mortgages  of  Multnomah  County,  Oregon ; 

Oregon  and  California  Railroad  Company  to 
Henry  Villard,  Robert  Davie  Peebles  and  Charles 
Edward  Bretherton,  Trustees,  of  date  June  2,  1881, 
Recorded  September  13,  1881,  at  page  179,  Book  27, 
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of  the  Records  of  Mortgages  of  Multnomah  County, 
Oregon ; 

Oregon  and  California  Railroad  Company  and 
Robert  Davie  Peebles,  George  H.  Hopkinson  and 
Patrick  Buehan,  to  Farmers  Loan  and  Trust  Com- 
pany, of  date  May  26, 1883,  recorded  at  page  33,  Book 
41,  on  that  date,  in  the  Records  of  Mortgages  of 
Multnomah  County,  Oregon; 

•Oregon  and  California  Railroad  Comi3any  to 
Union  Trust  Company  of  New  York,  of  date  July  1, 
1887,  recorded  January  20,  1888,  page  287,  Book  63, 
of  the  Records  of  Mortgages  of  Multnomah  County, 
Oregon ; 

Deed  executed  by  Oregon  Central  Railroad  Com- 
pany to  Oregon  and  California  Railroad  Company, 
of  date  March  29, 1870,  recorded  April  14, 1870,  page 
702,  Book  K,  of  the  Records  of  Deeds  of  Multnomah 
County,  Oregon ; 

Deed  of  Oregon  and  California  Railroad  Company, 
Milton  S.  Latham,  Faxon  D.  Atherton  and  William 
Norris,  to  European  and  Oregon  Land  Company,  of 
date  March  28,  1871,  recorded  page  223,  Book  N,  of 
Records  of  Deeds  of  Multnomah  County,  Oregon, 
April  4,  1871; 

Deed  from  the  European  and  Oregon  Land  Com- 
pany to  Milton  S.  Latham,  Faxon  D.  Atherton  and 
William  Norris,  Trustees,  and  others,  of  date  July 
25,  1874,  recorded  page  2&1,  Book  Z,  of  the  Records 
of  Deeds  of  Multnomah  County  Oregon,  on  January 
4,  1875 ; 

Deed  from  Oregon  Central  Railroad  Company  to 
Oregon  and  California  Railroad  Company,  of  date 


174        Oregon  &  California  B.  B.  Co.  et  al. 

October  6,  1880,  recorded  at  page  555,  Book  42,  Rec- 
ords of  Deeds  of  Multnomah  County,  Oregon,  on 
October  6, 1880. 

It  is  further  stipulated  and  agreed  that  either 
party  may  at  any  time  furnish  a  certified  copy  of 
either  of  said  documents  herein  above  set  out,  and  the 
same  shall  be  admitted  in  evidence  subject  to  any 
objection  that  the  same  is  incompetent,  irrelevant  or 
immaterial;  and  this  stipulation  is  made  subject  to 
any  objection  that  either  party  may  desire  to  make 
to  the  same,  or  any  part  thereof,  as  incompetent,  ir- 
relevant or  immaterial.  These  certified  copies  are  in 
evidence. 

It  is  further  stipulated  that,  with  respect  to  all  of 
the  conveyances,  deeds  of  trust,  mortgages  and  other 
documents  above  described,  such  proceedings  were 
had  that  at  the  time  of  the  filing  of  the  bill  of  com- 
plaint, and  at  all  times  subsequent  thereto,  no  parties 
had  any  right,  title,  or  interest  in  or  to,  or  lien  upon, 
any  of  the  lands  involved  in  this  suit,  other  than  the 
defendants  herein ;  the  sole  purpose  of  this  portion  of 
the  stipulation  being  to  avoid  any  question  of  defect 
of  parties  defendant. 

It  is  further  stipulated  that  the  court  may  take 
judicial  notice  of  the  pleadings,  proof  and  final  de- 
cree in  the  cases  of  United  States  v.  Oregon  and  Cali- 
fornia Railroad  Company,  John  A.  Hurlburt  and 
Thomas  L.  Evans ;  and  United  States  v.  The  Oregon 
and  California  Railroad  Company  and  Oregon  Cen- 
tral Railroad  Company — the  latter  named  case  com- 
monly known  as  the  "Quadrant  Case";  and  both  of 
which  cases  reached  the  Supreme  Court  of  the  United 
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States;  and  tliat  cither  party,  without  being  com- 
pelled to  produce  the  records,  may  refer  to  any  part 
of  said  record,  including  all  pleadings,  stipulations  of 
fact,  and  other  proceedings  in  each  of  said  suits,  sub- 
ject to  any  objection  that  the  same  may  be  incompe- 
tent, irrelevant  or  immaterial,  all  parties  reserving 
the  right  to  introduce  at  any  time  to  complete  the  rec- 
ord a  certified  copy  of  such  pleadings,  papers,  stipula- 
tions, decrees  or  other  proceedings  in  either  of  said 
cases,  or  any  thereof,  subject  as  aforesaid  to  any  ob- 
jection of  either  party  that  the  same  may  be  incom- 
petent, irrelevant  or  immaterial. 

It  is  further  agreed  between  the  parties  hereto  that 
the  stipulations  of  fact  signed  by  the  parties  in  said 
causes  were  prepared  by  the  attorneys  for  the  de- 
fendants therein,  and  submitted  to  the  Attorney  Gen- 
eral, who  signed  them. ' '  (Vol.  V,  pages  2531  to  2535, 
Record.) 

'*It  was  stipulated  between  counsel  for  the  respec- 
tive parties  that  Deed  No.  2046,  of  date  July  3,  1893, 
consideration  $1,958.82,  was  executed  pursuant  to 
contract  No.  1804,  of  date  Feb.  16,  1883,  executed  to 
A.  C.  Cunningham ;  and  that  the  deed  of  date  March 
14, 1892,  executed  by  Oregon  and  California  Railroad 
Company  to  the  City  of  Portland  for  the  Northwest 
quarter  of  the  Southwest  quarter  and  the  Southw^est 
quarter  of  the  Southeast  quarter  of  Section  23, 
Township  1  South,  Range  4  East,  W.  M.,  and  the 
North  half  of  the  Southwest  quarter  of  Section  5, 
Township  2  South,  Range  5  East,  W.  M.,  containing 
160  acres,  was  executed  pursuant  to  contract  No.  3827, 
but  date  of  contract  is  not  given  in  deed  and  date  is 


176        Oregon  d  California  R.  R.  Co.  et  al. 

unknown  to  counsel  at  this  time. 

It  was  further  stipulated  that  at  a  meeting  of  the 
Water  Board  of  the  City  of  Portland  of  April  7, 1891, 
a  committee  was  appointed  to  investigate  these  con- 
tracts and  find  out  the  amounts  due,  and  the  chair- 
man, Henry  Failing,  reported  that  the  amount  neces- 
sary to  pay  off  contracts  was  $8,532.84;  whereupon 
warrants  were  drawn  for  this  amount,  but  deeds  were 
not  delivered  until  two  years  later,  on  account  of  final 
pajTnents  required  according  to  the  following  memo- 
randum, which  appears  on  an  envelope  in  the  hand- 
writing of  Superintendent  Dodge  of  the  Water 
Board  of  the  City  of  Portland : 
Amounts  paid  O.  &  C.  R.  R.  Co.  by  City  of  Portland : 

April  17,  1891 $5,958. 69 

2,574.15    $  8,532.84 


May  18,  1893 $    522.05 

490.00 

102.80   1,114.85 
222.30 
208.65 
33.00    463.95 


$10,111.64" 


(Vol.  V,  pages  2542-2543,  Record.) 

Up  to  April  27, 1914,  decree  of  forfeiture  had  been 
entered  as  against  the  purchaser,  grantee  defendant, 
in  twenty-eight  of  these  forty-five  so-called  "innocent 
purchaser"  suits,  pursuant  to  the  Act  of  August  20, 
1912  (37  Stat.  320),  and  an  order  of  dismissal  entered 
against  the  defendants-appellants  herein,  in  each  of 
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these  suits,  the  defendants,  now  the  appellants  herein, 
neither  objecting  to  nor  consenting  to  sneh  orders  of 
dismissal  as  shown  thereby.  Under  these  decrees 
thus  entered,  the  different  purchasers  have  p^id  to 
the  United  States,  pursuant  to  the  Act  of  August  20, 
1912,  $852,219.95,  at  the  rate  of  $2.50  per  acre,  and 
patents  have  been,  or  will  be,  issued  therefor.  There 
remained  on  the  27th  day  of  April  1914,  seventeen 
suits  awaiting  like  decree  excepting  that  in  suit  No. 
3464  involving  6463.72  acres,  the  Southern  Pacific 
Company  was  the  grantee  purchaser  of  the  lands  in- 
volved therein,  and  in  view  of  that  fact,  this  suit 
stands  upon  demurrer  to  the  Bill  of  Complaint, 
awaiting  final  determination  of  the  appeal  in  the 
main  case,  although  there  is  no  express  stipulation  to 
that  effect.  The  Southern  Pacific  Company  paid 
for  these  lands  $248,126.86  (Vol.  XIII,  p.  6699,  Pec- 
ord). 

Government's  Exhibit  100-A  (being  all  of  Vol- 
ume IX,  Record)  consists  of  the  Minute  Books  of  the 
West  Side  Company,  beginning  with  the  first  meet- 
ing of  the  stockholders  May  24, 1867,  and  ending  with 
the  last  meeting  of  the  Board  of  Directors  May  23, 
1895.  The  minutes  show  a  communication  from  Ben 
Holladay,  as  President  of  the  Willamette  Valley 
Railway  Company,  of  date  August  15,  1870,  propos- 
ing to  purchase  all  the  right,  title  and  interest  of  the 
West  Side  Company  in  and  to  the  lands  granted  by 
the  Act  of  May  4, 1870,  a  resolution  of  the  Board  ac- 
cepting this  proposition  (Vol.  IX,  pp.  4425-7,  Rec- 
ord), the  action  of  the  directors  April  17,  1871,  ac- 
cepting retransf er  from  Willamette  Valley  Railway 


178        Oregon  &  California  R.  R.  Co.  et  al. 

Company  on  that  date  to  the  West  Side  Company  of 
the  lands  granted  by  the  Act  of  May  4,  IWO;  a  copy 
of  deed  of  that  date  from  the  Willamette  Valley  Rail- 
way Company  to  the  West  Side  Company  (Vol.  IX, 
p.  4457,  Record)  ;  copy  of  mortgage  of  July  15,  1871, 
executed  by  the  West  Side  Company  to  Milton  S. 
Latham  and  Faxon  D.  Atherton  (Vol.  IX,  p.  4477, 
Record).  A  statement  is  made  in  the  minutes  that  a 
copy  of  the  resolutions  authorizing  the  sale  and  con- 
veyance of  the  property  of  the  West  Side  Company, 
including  all  lands  granted  under  the  act  of  May  4, 
1870,  was  forwarded  to  the  Secretary  of  the  Depart- 
ment of  the  Interior  at  Washington,  D.  C, — presimi- 
ably  mailed  on  or  about  August  15,  1870,  (Vol.  IX, 
p.  4430  Record)  ;  and  that  a  like  copy  of  the  resolu- 
tion accepting  the  transfer  and  conveyance  made  by 
the  Willamette  Valley  Railway  Company  on  April 
17,  1871,  to  the  West  Side  Company,  was  also  for- 
warded to  the  Secretary  of  the  Interior  at  Washing- 
ton, D.  C. — presumably  about  that  date  (Vol  IX, 
p.  4456,  Record). 

This  exhibit  also  shows  that  on  October  6, 1880,  the 
West  Side  Company  accepted  the  proposition  of  the 
Oregon  &  California  Railroad  Company  to  purchase 
all  of  the  property  of  the  former  company  (Vol.  II, 
pp.  4869-72,  Record),  and  that  a  deed  on  that  date, 
conveying  all  the  property  of  the  West  Side  Com- 
pany to  the  Oregon  &  California  Railroad  Company, 
including  the  lands  granted  under  the  Act  of  May  4, 
1870,  was  authorized,  which  deed  it  is  stipulated  (Vol. 
IV,  p.  1561,  Item  5,  Record)  was  on  that  date  exe- 
cuted by  the  West  Side  Company,  and  delivered  to 
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tho  Orofron  and  California  Railroad  Company— a  ror- 
rect  copy  of  which  is  Exhibit  **C"  to  the  Bill  (Vol. 
I,  pp.  126-131,  Record),  and  a  certified  copy  of  which 
was  filed  with  the  Secretary  of  the  Interior  October 
20,  1880. 

Government's  Exhibit  100 -B  (Vol.  X,  pp.  4893- 
5145,  Record)  consists  of  tho  minute  books  of  the 
East  Side  Company,  together  with  its  stock  book,  and 
shows,  among  other  things,  the  adoption  of  the  reso- 
lution authorizing  the  construction  contract  of  April 
23,  1867,  with  Albert  J.  Cook  (Vol.  X,  p.  4906,  Rec- 
ord), under  which  A.  J.  Cook  &  Co.  contracted  to  con- 
struct the  first  150  miles  of  the  East  Side  road.     This 
exhibit  also  shows  a  communication  from  Ben  Holla- 
day  &  Company  of  date  September  7,  1869  (Vol.  X, 
pp.  505^61,  Record),  as  to  purchase  of  the  proper- 
ties of  the  East  Side   Company ;  the  action  of  the 
Board  of  Directors  upon  the  proposition  of  Ben  Hol- 
laday  &  Company  of  date  March  28, 1870,  as  to  settle- 
ment with  the  East  Side  Company;  the  offer  of  the 
Oregon  and  California  Railroad  Company  of  date 
March  28,  1870,  to  purchase  the  properties  of  the 
East  Side  Company,  including  its  land  grant.     (Vol. 
X,  p.  5083,  Record)  ;  the  agreement  between  the  East 
Side  Company  and  the  Oregon  and  California  Rail- 
road Company  of  that  date,  and  the  resolution  of  that 
date  authorizing  the  sale  and  transfer  of  the  property 
of  the  East  Side  Company  to  the  Oregon  and  Califor- 
nia Railroad  Company  (Vol.  X,  p.  5107,  Record). 
It  appears  also  therefrom  that  on  March  28,  1870 
(Vol.  X,  pp.  5120-1,  Record),  the  Board  of  Directors 
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of  the  East  Side  Company  adopted  the  following  reso- 
lution : 

'*  Resolved,  that  the  President  and  Secretary  of 
this  Company  be  and  they  are  hereby  instructed  to 
communicate  to  the  Secretary  of  the  Interior,  the 
fact  that  this  Company  has  sold,  assigned,  trans- 
ferred and  conveyed  to  the  '*  Oregon  and  California 
Railroad  Company,"  of  Portland,  Oregon,  all  its 
right,  title  and  interest,  in  and  to  the  lands  franchises 
and  benefits  granted  to  the  * '  Oregon  Company  by  the 
Act  of  Congress  of  July  25th,  1866,  and  amendments 
thereto,  granting  lands  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  the  Central  Pacific 
Railroad  in  California  to  Portland  in  Oregon." 

The  conveyance  executed  by  the  East  Side  Com- 
pany of  date  March  29, 1870,  to  the  Oregon  and  Cali- 
fornia Railroad  Company,  is  referred  to  in  the  Bill 
of  Complaint  and  made  a  part  thereof,  as  "Exhibit 
B"  (Vol.  I,  pp.  93-125,  Record),  and  it  is  stipulated 
(Item  17,  Vol.  IV,  p.  1558,  Record),  as  hereinbefore 
set  out,  that  this  deed  was  on  that  date  delivered  to 
the  Oregon  and  California  Railroad  Company,  and 
recorded  in  the  office  of  the  County  Recorder  of  the 
several  counties  in  which  was  situated  any  part  of  the 
lands  granted  by  the  Act  of  Congi'ess  July  25,  1866; 
and  that  the  Oregon  and  California  Railroad  Com- 
pany, on  April  4,  1870,  adopted  a  resolution,  reciting 
the  purchase  under  this  deed  of  all  the  property  of  the 
East  Side  Company,  including  the  lands  granted 
under  the  Act  of  July  25,  1866,  and  amendments 
thereto,  accepting  the  grant  conferred  thereby,  direct- 
ing its  President  and  Secretary  to  file  the  assent  of 
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the  company  thereto  in  the  office  of  the  Secretary  of 
the  Interior  by  filing  a  copy  of  the  resolutions  certi- 
fied under  the  seal  of  the  company  and  signed  by  the 
President  and  Secretary  respectively,  and  therewith 
a  copy  of  the  deed,  and  that  on  April  28,  1870,  the 
Oregon  and  California  Railroad  Company  filed  in  the 
office  of  the  Secretary  of  the  Interior  an  authenti- 
cated copy  of  this  resolution  and  a  certified  copy  of 
the  deed  of  March  29,  1870  (Vol.  I,  pp.  26-28,  Rec- 
ord). 

On  October  6,  1866,  George  L.  Woods,  Governor 
of  Oregon,  in  his  special  message  to  the  Legislative 
Assembly  (Government's  Exhibit  No.  101,  Vol.  X, 
pp.  5146-5150,  Record)  says: 

"With  a  railroad  running  through  the  Willamette 
Valley,  and  via  Oakland,  Roseburg,  Jacksonville  and 
Yreka,  to  and  connecting  with  the  Central  Pacific 
Railroad  in  California — thus  putting  ourselves  in 
direct  and  speedy  communication  with  the  City  of 
San  Francisco,  and  the  demands  of  our  sister  State, 
in  which  we  have  a  community  of  interest — we  should 
reap  a  benefit  which  cannot  well  be  estimated.  *  *  * 
In  his  biennial  message  for  the  year  1864,  my  pred- 
ecessor called  the  attention  of  the  Legislature  to  the 
route  first  above  named,  and  forcibly  enumerated  the 
advantages  to  be  derived  from  such  an  enterprise; 
and,  in  accordance  with  the  suggestions,  an  Act  was 
passed,  the  effect  of  which  was  to  aid  in  its  construc- 
tion. (Session  Laws  1864,  page  76.)  But  the  amount 
provided  for  was  so  meager  as  to  offer  no  inducement 
to  capitalists  for  investment.  *  *  *  Your  atten- 
tion is  called  to  an  Act  of  Congress  of  July  25,  1866, 
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donating  twenty  sections  of  the  public  lands  for  each 
mile  of  Railroad  and  Telegraph  to  be  constructed 
from  the  City  of  Portland,  Oregon,  to  and  connected 
with  the  Central  Pacific  Railroad,  in  California, 
which  lands  are  to  be  selected  within  thirty  miles  on 
either  side  of  said  road.  This  grant,  though  quite 
liberal  is  wholly  inadequate  and  will  not,  by  itself, 
afford  sufficient  security  to  insure  investment.  Capi- 
tal for  the  completion  of  this  great  work  must  come 
from  abroad,  and  good  policy  requires  that  we  should 
hold  out  inducements  for  investment.  I  am  happy  to 
be  able  to  communicate  to  you  that  capitalists  con- 
trolling ample  means  for  the  construction  of  the  en- 
tire road  proposed,  are  now^  ready,  and  have  signified 
their  willingness  to  invest  in  the  great  enterprise  as 
soon  as  the  legislation  necessary  for  such  an  invest- 
ment can  be  had.  *  *  *  Under  the  General  In- 
corporation Act,  a  corporation  is  about  to  be  organ- 
ized to  be  known  as  "The  Oregon  Central  Railroad 
Company,"  composed  of  some  of  the  most  responsible 
and  energetic  business  men  of  the  state,  whose  pur- 
pose it  is,  if  they  can  meet  with  proper  encourage- 
ment, to  immediately  begin  this  great  w^ork.  And  I 
take  the  liberty  to  suggest  that  it  would  be  well  to 
make  provision,  by  immediate  enactment,  by  w^hich 
through  the  above  named  corporation  the  State  shall 
be  able  to  reap  the  benefits  of  the  liberal  domations 
by  Congress,  and  also  to  make  provision  for  the  pay- 
ment of  the  interest  on  the  bonds  of  the  Company, 
necessary  to  construct  and  put  into  operation,  the 
first  section  of  twenty  miles  of  the  road.  *  *  *  a 
railroad  is  a  public  necessity.     The  farmers  need  it; 
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the  mechanics  need  it;  the  merchants  need  it;  all 
classes  need  it." 

On  January  1,  1868  (Government's  Exhibit  No. 
102,  Vol.  X,  pp.  5151-2,  Record),  the  West  Side  Com- 
pany issued  a  circular  in  the  name  of  its  officers, 
among  other  things  stating : 

"1st.  The  Oregon  Central  Railroad  Company  was 
incorporated  and  organized  at  the  session  of  the 
Legislature  held  in  September  1866,  and  received 
valuable  grants  of  U.  S.  land,  and  interest  on  bonds 
from  the  State  of  Oregon.  Since  that  time  it  has 
duly  filed  its  papers  in  the  office  of  the  Secretary  of 
the  Interior  at  Washington,  D.  C,  and  is  now  en- 
gaged in  the  location  and  construction  of  its  railroad, 
having  large  subscriptions  of  home  means." 

On  May  1,  1868  (Government's  Exhibit  No.  102, 
Vol.  X,  pp.  5153-7,  Record),  the  directors  of  the 
West  Side  Company  issued  another  circular  which  it 
is  stated  was  sent  everywhere,  among  other  things 
stating  the  following : 

"1st.  The  original  "Oregon  Central  Railroad 
Company"  was  the  only  corporation  in  this  state  en- 
titled to  use  this  name,  Avas  incorporated  under  the 
General  Incorporation  Act  of  this  state,  at  the  ses- 
sion of  our  legislature  for  the  year  1866 ;  and  at  that 
time  went  before  the  legislature  then  in  Salem,  and 
procured  the  passage  of  House  Joint  Resolution 
No.  13,  which  designates  this  company  to  receive  all 
the  land,  and  all  the  benefits  of  an  Act  of  Congress, 
entitled,  "An  Act  granting  land  to  aid  in  the  con- 
struction of  a  railroad  and  telegraph  from  the  Cen- 
tral  Pacific   Railroad   in   California,   to   Portland, 
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Oregon,"  so  far  as  the  land  grant  is  located  in  Ore- 
gon.   (This  Act  of  Congress  gives  the  Company  about 
three  million  acres  of  land.)     Our  Company  has  filed 
the  necessary  papers  in  the  Department  of  the  In- 
terior at  Washington,  and  has  been  officially  recog- 
nized by  the  Secretary  of  the  Interior.     The  legis- 
lature of  our  state,  at  the  same  session  named,  passed 
an  Act  pledging  the  state  to  pay  interest  on  one  mil- 
lion dollars  of  our  bonds  for  twenty  years.     After 
receiving  three  grants  from  the  state,  and  the  recogni- 
tion of  our  rights  to  the  land  grant,  by  the  Secretary 
of  the  Interior,  we  commenced  surveying  our  line  of 
road  upon  the  w^est  side  of  the  Willamette  River,  and 
solicited  subscriptions  to  the  capital  stock  of  the  Com- 
pany, and  we  now  have  subscriptions  and  donations 
of  land,  cash  and  other  valuable  property  in  aid  of 
the  road,  amounting  in  value  to  near  $300,000.     In 
February  last,  the  City  Council  of  the  City  of  Port- 
land, upon  the  petition  of  nine-tenths  of  the  voters 
of  the  City,  passed  an  Ordinance,  binding  the  City 
to  pay  interest  on  $250,000  of  our  bonds,  for  twenty 
years,  all  deliverable  on  the  first  twenty  miles  of  road. 
In  March  last  the  County  Commissioners  of  Wash- 
ington County,  upon  the  petition  of  four-fifths  of  the 
fanners,    entered   into    a    contract,    obligating   the 
County  to  pay  interest  on  $50,000  of  our  bonds.     On 
the  15th  ult.  we  'broke  ground'  in  the  commencement 
of  our  work,  and  a  force  is  rapidly  pushing  the  work. 
We  submit  that  these  facts,  showing  our  standing  at 
home,  should  give  us  a  fair  name  abroad." 

Government's  Exhibit  No.  105  (Vol.  X,  pp.  5176- 
5227,  Record)  purporting  to  be   a   **  Statement    of 
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Facts"  relative  to  the  incorporation  and  organiza- 
tion of  the  Oregon  Central  Railroad  Company  of 
Salem,  Oregon,  incorporated  April  22,  A,  D.  1867, 
and  reasons  why  such  company  is  entitled  to  the 
benefit  of  the  land  grant  given  by  Congress  in  aid  of 
a  railroad  and  telegraph  line  from  Portland,  Oregon, 
southerly  through  the  Willamette,  Umpqua  and 
Rogue  River  Valleys,  to  the  Central  Pacific  Road,  in 
California,  passed  July  25th,  1866,  and  also  why  no 
other  company  has  any  legal  or  equitable  right 
thereto,  and  printed  at  Portland,  Oregon,  by  Carter 
&  Himes,  Book  and  Job  Printers,  1868,  concludes 
with  the  following  statement : 

"We  do,  therefore,  feeling  implicit  confidence  in 
the  enterprise  in  which  we  are  engaged,  and  in  the 
justness  of  our  claim  to  the  Congressional  land 
grant,  most  respectfully  submit  this  statement  of 
facts,  and  reasons  why  "the  Oregon  Central  Railroad 
Company,"  of  Salem,  Oregon,  is  entitled  to  the  grant 
referred  to,  to  the  exclusion  of  all  others,  to  all  per- 
sons, and  to  all  officers  and  Departments  of  Govern- 
ment, that  may  be  interested  in  relation  to  the  same, 
in  having  justice  and  right  prevail." 

The  West  Side  Company  on  January  9,  1869,  pur- 
suant to  the  authority  of  its  Board  of  Directors 
taken  December  28,  1868,  replied  to  this  "Statement 
of  Facts,"  which  reply  is  known  in  the  record  as 
Government's  Exhibit  Ko.  106  (Vol.  X,  pp.  5228- 
5291,  Record).  The  "Statement  of  Facts"  issued 
by  the  East  Side  Company  and  known  in  the  record 
as  Government's  Exhibit  No.  105,  appears  to  have 
been  issued  on  November  25,  1668,  and  was  prepared 
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by  John  H.  Mitchell  as  attorney  for  the  East  Side 
Company,  and  was  undoubtedly  prepared  prior  to 
the  preparation  of  Government's  Exhibit  No.  106, 
purporting  to  give  "the  inside  history  of  the  Oregon 
Central  Railroad  Companies"  which  was  authorized 
December  28,  1868,  and  written  by  Joseph  Gaston, 
President  of  the  West  Side  Company,  who  was  au- 
thorized to  prepare  and  publish  a  reply  to  the  "re- 
cent pamphlet  published  by  the  East  Side  Com- 
pany."    (Vol.  X,  p.  5228,  Record.) 

It  quotes  the  opinion  of  R.  B.  Boise,  the  Chief 
Justice  of  the  Supreme  Court,  who  heard  the  case 
brought  by  the  West  Side  Company  against  the  East 
Side  Company,  involving  the  use  of  the  corporate 
name,  wherein  the  court  says: 

"At  the  time  the  Act  of  Congress  was  passed, 
neither  of  the  rival  companies  was  in  existence,  and 
the  objection  made  to  the  Resolution  of  the  Legisla- 
ture could  ^be  made  with  equal  force  to  the  Act  of 
Congress;  but  I  think  the  language  of  both  the  Act 
and  the  Resolution  may  as  well  refer  to  a  company 
yet  to  be  incorporated  as  to  one  already  organized. 
*  *  *  The  i^laintiff  says  in  its  bill  that  the  de- 
fendant, through  its  agents  and  officers,  has  repre- 
sented that  it,  and  not  the  plaintiffs,  is  entitled  to  the 
benefit  to  be  derived  from  a  compliance  with  the  Act 
of  Congress,  to  the  injury  and  depreciation  of  plain- 
tiff's credit.  The  defendant  must  be  required  to 
answer  whether  these  things  be  true."  (Vol.  X,  p. 
5240,  Record.) 

It  also  appears  that  S.  G.  Reed,  representing  the 
West   Side   Company,   addressed  a  written  remon- 
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strance  to  Congress  against  extending  the  time  for 
filing  assent  (Government's  Exhibit  No.  107,  Vol.  X, 
pp.  5292-7,  Record),  and  also  submitted  in  connec- 
tion therewith  (Government's  Exhibit  No.  108,  Vol. 
X,  pp.  5298-5310,  Record)  objections  to  the  passage 
of  Senate  Bill  No.  94  to  amend  the  Act  entitled  "An 
Act  granting  lands  in  aid  of  a  Railroad  and  Tele- 
graph Line  from  the  Central  Pacific  Railroad  in 
California  to  Portland  in  Oregon,"  approved  July 
25,  1866. 

In  this  Remonstrance,  (Government's  Exhibit 
107)  Mr.  Reed  says: 

"The  Legislature  designated  the  Oregon  Central 
Railroad  Company.  The  company  filed  its  assent  to 
the  act,  and  located,  and  is  now  constructing,  the 
road,  having  already  expended  about  $100,000,  and 
contracted  for  the  completion  of  one  hundred  and 
fifty  miles  of  road.  *  *  *  *  They  (East  Side 
Company),  have  sought  to  file  an  assent  to  the  act 
of  Congress,  but  the  Secretary  of  the  Interior  refuses 
to  receive  it,  on  the  ground  that  the  time  has  elapsed, 
and  that  the  West  Side  Company  had  filed  in  time. 
They  now  ask  to  have  the  time  extended ;  and  against 
such  extension  the  undersigned,  on  behalf  of  the 
West  Side  Company,  which  he  represents,  respect- 
fully remonstrates.     ***** 

"The  undersigned  therefore  prays  that,  instead  of 
the  pending  bill,  an  act  may  be  passed  confirming 
w^hat  the  first  Legislature  had  the  right  to  do,  and 
tried  to  do,  and  supposed  they  had  done." 

The  proposed  substitute  offered  by  Mr.  Reed, 
which  he  asked  Congress  to  pass,  provided: 
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''That  the  joint  resolution  of  the  Legislative  As- 
sembly of  the  State  of  Oregon,  of  October  10,  1866, 
designating  the  Oregon  Central  Railroad  Company 
to  construct  the  railroad  mentioned  in  the  said  act 
of  July  25, 1866,  was  a  lawful  execution  of  the  power 
vested  in  the  said  Assembly;  and  that  the  said  com- 
pany, by  filing  their  assent  to  the  said  act  on  the  6th 
day  of  July,  1867,  acquired  the  rights  granted  by  the 
said  act." 

His  formal  objections  to  the  passage  of  Senate  Bill 
No.  94,  known  as  Government's  Exhibit  108,  stated 
among  other  things,  that  the  bill  would  infringe  the 
rights  of  the  West  Side  Company,  and  while  it  was 
not  conceded  that  their  rights  could  be  destroyed  by 
legislation,  an  act  of  Congress  of  the  kind  suggested 
would  destroy  the  credit  of  the  West  Side  Company 
and  force  the  abandonment  of  the  work  of  construc- 
tion. 

In  the  course  of  his  objections,  Mr.  Reed  says : 

"The  letter  of  Mr.  Browning  is  the  chief  argu- 
ment. It  accords  with  the  bill.  It  says  the  grant 
has  lapsed,  and  the  bill  is  necessary  to  revive  it.  It 
can  only  have  lapsed  because  the  West  Side  Com- 
pany has  not,  in  contemplation  of  law,  been  desig- 
nated.    ****** 

"The  act  declares  that  either  the  Oregon  or  Cali- 
fornia Company,  on  completing  its  part  of  the  road 
and  finding  the  other  part  incomplete,  shall  have  the 
right  to  proceed,  with  the  consent  of  the  State,  until 
the  whole  is  completed.  Oregon  has  already  given 
that  consent  by  its  general  incorporation  law,  the 
tenns  of  which  any  corporation  can  easily  comply 
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with.  This  likewise  disposes  of  the  report  of  the 
committee,  which  assigns  no  reason  for  the  passage 
of  the  bill,  but  the  groundless  fear  that  the  road  will 
lose  the  land, 

**The  title  of  the  company  first  designated  depends 
on  its  being,  in  fact,  the  one  intended  by  the  Legis- 
lature, and  on  its  having  filed  its  assent  within  the 
time ;  both  of  which  are  conceded.  It  depends  not  at 
all,  as  has-been  supposed,  on  its  having  at  that  time 
performed  each  and  every  formal  act  necessary  to 
acquire  the  legal  quality  of  a  corporation.     *     *     * 

*'The  objection  of  want  of  grantee  goes  to  the  act 
of  Congress,  which  contains  the  grant.  The  resolu- 
tion of  the  legislature  only  selected  a  grantee  to  take 
a  previous  grant.  That  previous  grant  was  void 
from  the  beginning  if  a  grantee  in  being  was  neces- 
sary to  its  validity.  If  the  grant  was  good  until  the 
grantee  was  chosen,  why  not  until  he  qualified  him- 
self to  take?  The  objection  goes  not  to  length  of 
time,  but  to  any  time.  Is  not  an  act  of  Congress 
which  departs  from  the  common  law  an  alteration  of 
the  latter  for  that  case  and  to  that  extent?  And  is 
not  this  likewise  true  of  an  act  or  resolution  of  the 
legislature  ?  And  do  not  such  statute  laws  put  aside, 
for  the  occasion,  all  common  law  obstructions,  just 
so  far  and  just  so  long  as  necessary  to  allow^  the  act 
or  resolution  to  effect  its  object  ?  This  has  never  be- 
fore been  questioned. ' ' 

Senate  Bill  No.  94  referred  to,  w^as  introduced  by 
Mr.  Williams  in  the  Senate  of  the  United  States  on 
March  10th,  1869,  by  unanimous  consent  was  read 
twice  on  that  day  and  referred  to  the  Committee  on 
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Public  Lands,  and  ordered  to  be  printed.  As  thus 
introduced,  read  and  offered,  omitting  title  and  en- 
acting clause,  it  read : 

"That  section  6  of  an  act  entitled,  'An  act  grant- 
ing lands  to  aid  in  the  construction  of  a  railroad  and 
telegraph  line  from  the  Central  Pacific  Railroad,  in 
California,  to  Portland,  in  Oregon,'  approved  July 
twenty-five,  eighteen  hundred  and  sixty-six,  be,  and 
the  same  is  hereby,  amended  so  as  to  allow  any  rail- 
road company  heretofore  designated  by  the  legisla- 
ture of  the  State  of  Oregon,  in  accordance  with  the 
first  section  of  said  act,  to  file  its  assent  to  such  act 
in  the  Department  of  the  Interior  wdthin  one  year 
from  the  date  of  the  passage  of  this  act;  and  such 
filing  of  its  assent,  if  done  within  one  year  from  the 
passage  hereof,  shall  have  the  same  force  and  effect 
to  all  intents  and  purposes  as  if  such  assent  had  been 
filed  within  one  year  after  the  passage  of  said  act.'* 

On  March  22,  1869,  Senator  Williams,  for  the 
Committee  on  Public  Lands,  reported  the  bill,  and  in 
that  report  (Vol.  X,  pp.  5319-5321,  Record),  among 
other  things,  the  Committee  says : 

"Congress  ought  not  to  decide  between  the  two 
companies,  because  the  questions  involved  are  judi- 
cial in  their  nature,  and  the  object  of  the  accompany- 
ing bill  is  to  provide  so  that  both  companies  may 
have  a  standing  in  the  courts  of  Oregon,  and  there 
have  their  legal  rights  and  equities  fully  examined 
and  adjudicated. 

"To  declare  by  act  of  Congress  that  the  East  Side 
Company  shall  have  the  grant  would  be  unfair,  for 
it  may  turn  out  upon  investigation  before  the  courts 
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that  the  West  Side  Company  was  legally  designated 
in  1866,  in  which  event  that  company,  for  aught  that 
can  now  be  seen,  would  be  entitled  to  the  land. 

*'To  declare  by  act  of  Congress  that  the  West  Side 
Company  shall  have  the  grant  would  be  equally  un- 
fair, for  it  appears  that  the  East  Side  Company  was 
organized  and  made  large  expenditures  upon  the 
ground  that  the  other  company  was  never  legally 
designated,  and  it  ought  to  have  the  benefits  and  ad- 
vantages of  the  law  in  accordance  with  which  it  was 
organized  and  invested  its  money. 

"It  has  been  suggested  that  the  proposed  legisla- 
tion is  unfavorable  to  the  West  Side  Company,  buf 
the  bill  has  been  framed  so  as  to  obviate  that  objec- 
tion as  far  as  practicable. 

'*If  the  West  Side  Company  was  legally  desig- 
nated in  1866,  and  it  has  since  done  what  the  act  of 
Congress  requires,  it  has  a  vested  right  to  the  grant, 
which  the  bill,  if  it  becomes  a  law,  will  not  and  can- 
not disturb;  but  it  is  unreasonable  to  insist  that  be- 
cause the  company  has  failed  to  secure  the  grant,  the 
State  ought  therefore  to  lose  it. 

"Both  companies  claim,  and  it  may  be  that  both 
have  been  designated  by  the  Legislature,  and  if  both 
are  allowed  to  file  their  assent,  as  required  by  the 
sixth  section  of  the  act  of  Congress,  it  is  made  cer- 
tain not  only  that  one  of  the  companies  will  get  the 
grant,  but  that  it  will  be  used  for  railroad  purposes, 
in  which  the  State  has  more  interest  than  in  the  for- 
tunes of  either  company." 

On  January  13,  1869,  Secretary  Browning  wrote 
to  Senator  Williams  a  letter,  advising  that  he  had 
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received  his  letter  of  January  llth  asking  that  cer- 
tain maps  filed  by  J.  Gaston  might  be  accepted  by  the 
Department.  Secretary  Browning  in  reply  thereto 
saj^s  : 

**In  reply,  I  have  to  state  that,  as  there  are  two 
companies  of  the  same  name  claiming,  under  the  laws 
of  the  State  of  Oregon,  the  benefit  of  the  grant  made 
by  said  act  of  1866,  I  must  decline,  in  the  absence  of 
a  judicial  decision  as  to  the  rights  of  the  claimants, 
or  some  action  by  Congress  upon  the  subject,  to  com- 
ply with  your  request." 

On  June  27,  1872,  Joseph  S.  Wilson,  former  Com- 
missioner of  the  General  Land  Office,  and  then  Pres- 
ident of  the  European  &  Oregon  Land  Company, 
wrote  a  letter  to  Attorney-General  Williams,  form- 
erly United  States  Senator  from  Oregon,  calling  his 
attention  to  the  Act  of  July  25, 1866,  and  the  amenda- 
tory act  of  April  10,  1869,  and  enclosed  with  this 
letter  the  opinion  of  S.  M,  Wilson  of  date  November 
11, 1871,  addressed  to  Joseph  S.  Wilson  as  President 
of  the  European  &  Oregon  Land  Company  (Gov- 
ernment's Exhibit  No.  109,  Vol.  X,  pp.  5322-5363, 
Record).  There  was  enclosed  also  therewith  Docu- 
ment **A,"  w4iich  was  a  certified  copy  of  the  deed  to 
be  executed  by  Milton  S.  Latham,  Faxon  D.  Ather- 
ton  and  William  Norris,  Trustees,  to  the  European 
&  Oregon  Land  Company,  to  be  joined  in  by  the 
Oregon  and  California  Railroad  Company,  purport- 
ing to  convey  to  the  European  &  Oregon  Land  Com- 
pany the  lands  granted  by  the  Act  of  July  25,  1866, 
subject  to  the  terms  and  provisions  of  that  certain 
trust  deed  executed  by  Oregon  and  California  Rail- 


vs.  The  United  States  of  America.  193 

road  Company  to  Milton  S.  Latham,  Faxon  D.  Ather- 
ton  and  William  Norris  as  Trustees,  recorded  at 
pages  727  to  734,  both  inclusive,  Book  *'K"  of  the 
records  of  Deeds  of  Multnomah  County,  Oregon, 
which  trust  deed  was  dated  April  15th,  1870.  This 
proposed  conveyance  was  authorized  by  the  Board 
of  Trustees  of  the  European  &  Oregon  Land  Com- 
pany on  March  27,  1871,  and  Document  "A"  is  a 
copy  of  the  minutes  of  the  European  &  Oregon  Land 
Company. 

These  documents  were  transmitted  by  Mr.  Wilson 
in  his  letter  of  January  27,  1872,  to  Ben  Holladay, 
and  in  that  letter  Mr.  Wilson  says : 

''The  Company  have  adopted  the  opinion  (tran- 
script herewith) — which  has  .been  given  by  the  Coun- 
sel : — regarding  the  principles  therein  enunciated  as 
just  and  proper,  and  as  realizing  the  purposes  of  the 
grant.  In  order,  however,  that  there  may  be  a  full 
understanding  with  the  Executive  Department  of  the 
Govermnent,  so  that  proceedings  in  disposal  of  the 
lands,  may  in  all  respects  be  harmonious  and  concur- 
rent, it  is  requested  that  you  will  bring  the  matter 
to  the  attention  of  Attorney-General  Williams,  who 
is  thoroughl}^  conversant  with  the  subject ;  to  the  end 
that  he  may  request  the  Secretary  of  the  Interior  to 
dispatch  an  affirmation  of  the  principles  referred  to, 
which  the  company  would  be  gratified  to  have  in  the 
form  suggested,  by  the  draft  of  a  letter,  which  I  en- 
close herein,  addressed  to  myself." 

The  Secretary  of  the  Interior  was  asked  to  advise 
as  follows : 

"The  Department  has  considered  the  papers  you 
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referred  from  the  European  and  Oregon  Land  Com- 
pany, in  right  of  the  Oregon  and  California  Railroad 
Company,  under  the  grant  in  Western  Oregon,  by 
Act  of  Congress  approved  25 th  July,  1866,  (Statutes 
Vol.  14,  page  239) — and  the  Amendatory  Act  of  10th 
April,  1869,  (Stat.  1869,  page  47) — and  is  satisfied 
that  the  construction  given  by  the  said  Company  is 
just  and  proper,  to  the  effect  that  all  actual  settlers 
on  the  odd  sections  from  25th  July,  1866,  the  date  of 
the  Original  Grant,  and  all  those  who  went  on  the 
odd  sections  from  that  date  to  the  passage  of  the  Act 
of  10th  April,  1869 — and  all  others  who  are  found 
on  such  odd  sections  when  the  line  of  the  railroad  is 
surveyed  and  established,  are  protected;  and  have 
the  right  to  purchase,  each  one,  not  exceeding  one 
hundred  sixty  acres,  at  two  dollars  and  fifty  cents 
per  acre — but  that  in  regard  to  all  other  pei*sons,  the 
Original  Absolute  Grant,  by  Act  of  July  25th,  1866, 
is  in  full  force  and  effect,  and  authorizes  the  Com- 
pany to  sell  on  such  terms  as  may  be  reasonable  and 
just  to  all  parties  without  any  restriction." 

Attorney  General  Williams,  on  April  20,  1872, 
transmitted  these  papers  to  the  Commissioner  of  the 
General  Land  Office,  who,  under  date  of  June  14, 
1872,  advised  the  Attorney  General  that  the  papers 
were  submitted  to  the  Secretary  of  the  Interior,  as 
advised  in  the  letter  of  the  Commissioner  of  date 
April  20,  1872,  to  the  Attorney  General,  and  the 
Commissioner  enclosed  with  his  letter  of  June  14th, 
a  copy  of  the  opinion  of  the  Secretary  of  the  Interior 
of  date  June  5,  1872,  wherein  Secretary  Delano 
stated  that  he  was  of  the  opinion  that 
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"the  proviso  means  just  what  it  says.  'That  the 
lands  granted  by  the  act  aforesaid  shall  be  sold  to 
actual  settlers  only,  in  quantities  not  greater  than 
one  quarter  section  to  one  purchaser,  and  for  a  price 
not  exceeding  two  dollars  and  fifty  cents  per  acre/ 
The  legislative  intention  was  plainly  to  prevent  the 
lands  from  being  held  for  speculative  prices  and  dis- 
posed of  in  larger  quantities  to  other  than  actual 
settlers;  and  to  limit  the  proviso's  operation  to  those 
on  the  lands  granted  at  or  before  the  survey  of  the 
road  would,  in  my  judgment,  utterly  defeat  such 
intention." 

In  the  opinion  of  S.  M.  Wilson  of  date  November 
11,  1871,  to  Joseph  S.  Wilson,  President,  European 
and  Oregon  Land  Company,  there  is  a  review  of  the 
Act  of  Congress  of  July  25,  1866,  and  of  April  10, 
1869,  and  a  statement  that  on  March  28,  1871,  the 
Oregon  and  California  Eailroad  Company  sold  its 
interest  in  the  grant  to  the  European  and  Oregon 
Land  Company  at  the  rate  of  $1,25  per  acre  for 
actual  settlement,  and  he  w^as  asked  his  legal  opinion 
in  response  to  the  following  question : 

"Are  the  rights  of  the  European  and  Oregon  Land 
Company  in  view  of  their  purchase  of  the  landed 
interests  of  the  Oregon  and  California  Railroad 
Company,  so  abridged  by  said  Act  of  10th  April, 
1869,  as  to  restrict  them  in  making  sales,  to  $2.50  per 
acre,  or  have  they  a  right,  to  sell  to  persons  apply- 
ing as  settlers,  at  such  rates  as  may  be  fair  and  reas- 
onable, under  the  terms  of  the  Original  Grant,  whicli 
contained  no  such  restriction?" 

After  discussing  the  provisions  of  the  various  acts, 
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including  the  Act  of  Conorress  of  July  1,  1862,  (12 
Stat.,  pp.  489-492),  the  opinion  proceeds; 

"We  now  come  to  the  Act  of  April  10th,  1869,  and 
must  read  it  not  only  in  view  of  the  Act  of  1866,  but 
in  the  'light  of  surrounding  circumstances.'  We 
must,  therefore,  remember  that  at  the  time  of  the 
passage  of  the  Act  of  1866,  there  was  no  Company 
in  Oregon,  selected  by  Congress,  as  the  recipient  of 
the  powei"s  and  privileges  conferred.  That  matter 
was  referred  to  the  sovereign  State  of  Oregon.  The 
Legislature  of  that  State  was  left  to  designate  a 
Company.  No  such  designation  was  made  until 
October  20th,  1868.  The  Legislature  could  hardly 
be  charged  with  neglect.  On  the  contrary,  the  delay 
must  be  attributed  to  a  due  regard  to  the  public  in- 
terests. The  Company  designated,  could  be  guilty 
of  no  neglect,  because  it  could  not  act  until  desig- 
nated. Congress  might  withdraw  its  bounty,  or 
change  its  policy,  doubtless,  but  unless  it  very  clearly 
indicated  that  intention,  a  waiver  as  to  mere  points 
of  time,  would  be  assumed,  where  a  Company  had 
acted  with  all  due  celerity  after  its  designation.  The 
Federal  Government,  consistently  with  comity  and 
public  policy,  could  not  treat  a  Sovereign  State  wdth 
disrespect,  and  therefore  would  not  inflict  a  penalty 
on  the  corporation,  because  of  delay  in  the  action  of 
the  State  itself. 

"The  Act  of  1869  gives  the  Company  that  had  been 
designated  by  the  Legislature  of  Oregon,  the  right 
to  file  its  assent  within  one  year  aft^r  the  Act  of 
1869,  and  gives  to  that  filing  the  same  force  and 
effect,  to  all  intents  and  purposes,  as  if  such  assent 
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had  been  filed  within  one  year  after  the  passage  of 
said  Act  of  1866. 

''There  could  have  been  no  motive  on  the  part  of 
the  Government,  to  put  the  Oregon  Company  in  a 
less  favorable  position  than  the  California  Company, 
for  the  latter,  on  reaching  the  State  line,  could  have 
gone  on,  under  the  Act  of  1866,  with  the  consent  of 
the  Oregon  Legislature,  and  completed  the  line  of 
road  to  Portland.  The  same  inducements  on  the 
part  of  the  Government  to  give  its  aid  in  1866,  still 
existed  in  1869.  The  act  of  1869,  was,  therefore, 
curative  in  its  nature,  and  waived  the  literal  per- 
formance of  the  acts  called  for  by  the  Statute  of 
1866. 

*'Is  it  not  then  clear,  that  the  Act  of  1869  was  not 
intended  to  create  any  radical  change  in  the  Act  of 
1866?  Its  primary,  and  it  may  be  said,  only  object, 
was  to  give  to  the  subsequent  filing,  of  the  assent  of 
the  Corporation,  in  the  Department  of  the  Interior, 
the  'same  force  and  effect,  to  all  intents  and  pur- 
poses, as  if  such  assent  had  been  filed  within  one 
year  after  the  passage  of  said  Act'  of  1866."     *     * 

"If  it  means  that  "actual  settlers  only"  can  be- 
come purchasers  from  the  Company,  and  that  all  the 
lands,  far  and  near,  whether  at  stations,  new  towns, 
or  important  commercial  points,  are  limited  to  two 
dollars  and  a  half  per  acre,  then  it  not  only  is  di- 
rectly contrary  to  the  whole  scope  and  bearing  of  the 
Act  of  1866,  but  repeals  by  implication,  a  great  part 
of  that  Act.  All  this  is  done,  if  at  all,  not  by  the 
plain  language  of  the  body  of  the  enactment,  but  by 
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the  obscure  words  of  a  second  proviso. "  *  *  *  * 
"The  object  is  still  'to  aid  in  the  construction  of 
the  Eailroad,  etc'  The  mandate  still  remains  that 
'the  land  hereby  granted  shall  be  applied  to  the 
building  of  said  road,'  etc.  The  word  'assigns'  is 
still  annexed  to  the  word  'Company.'  The  great 
benefit  the  Government  is  to  have,  as  secured  by  Sec- 
tions 2  and  5,  still  remains  intact.  But  if  the  last 
proviso  to  the  Act  of  1869  is  to  be  read  literally 
most  of  those  provisions  of  the  Act  of  1866  would 
be  rei3ealed  by  implication.  The  Company  could  no 
longer  sell  to  the  highest  bidder,  any  of  its  vast 
acres,  could  have  no  auction  sale,  could  not  speedily 
realize,  but  must  await  the  slow  and  tedious  progress 
of  immigration  to  an  agricultural  State.  At  least 
a  quarter  of  a  century  would  pass  away,  yet  short 
and  positive  is  the  time  within  which  the  road  is  to  be 
completed  and  equipped. 

"The  Secretary  of  the  Interior  too,  withdraws  the 
Railroad  lands  from  public  sale  and  settlement,  as 
provided  in  Section  2  of  the  Act  of  1866,  and  there- 
after no  bona  fide  settlement  could  be  made  on  these 
lands.  The  Company  could  not  even  mortgage  the 
lands,  because  a  mortgage  always  contemplates  the 
possibility  of  a  foreclosure,  or  other  enforced  pay- 
ment, in  the  ordinary  way  of  judicial  sentence,  with 
the  right  of  purchase  by  the  creditors.  Yet  if  none 
could  purchase  but  settlers,  and  they  only  to  the  ex- 
tent of  160  acres,  each,  and  that  too  at  two  dollars 
and  fifty  cents  per  acre,  a  mortgage  is  practically 
and  in  fact,  absolutely  prohibited.     Such  absurd  re- 


vs.  The  United  States  of  America.  199 

suits  could  never  have  been  contemplated  by  Con- 
gress; certainly  not  as  the  effect  of  a  mere  proviso 
to  an  amendatory  or  supplemental  Act.     *     *     * 

"Looking,  then,  at  the  Act  of  April  10th,  1869, 
and  we  find  that  although  the  Company  designated 
by  the  Legislature  of  Oregon,  is  given  one  year  after 
April  10th,  1869,  within  which  to  file  its  assent  in 
the  Department  of  the  Interior,  yet  that  Act  relates 
back,  and  has  the  same  effect  as  if  filed  before  the 
25th  July,  1867.  Being  therefore  retroactive.  Con- 
gress was  cautious  to  prevent  a  wrong  being  inflicted 
upon  persons  whose  rights,  had  intervened  during 
this  time.  The  first  proviso  distinctly  reserves  the 
intervening  rights  of  Eailroad  Companies  under  the 
Act  of  1866,  and  i3rovides  (what  w^as  intended  by  the 
original  Act)  that  only  one  Oregon  Company  should 
have  a  grant  of  lands  under  those  Acts. 

*'The  second  proviso  carries  out  the  same  principle. 
During  the  long  lapse  from  July  25th,  1866,  the  date 
of  the  first  Act,  and  April  10th,  1869,  the  passage  of 
the  last  Act — settlers  had  gone  in  upon  portions  of 
these  lands,  and  made  their  homes,  though  they  had 
not  yet  purchased,  or  pre-empted,  or  complied  with 
the  homestead  laws.  They  were,  however,  'actual 
settlers,'  and  might  have  become,  in  the  process  of 
time  (had  not  the  Act  of  1869  been  passed),  entitled 
to  pre-emption  or  homestead  rights.  Up  to  April 
10th,  1869  no  Oregon  Company  had  acquired  any 
right  under  the  Act  of  1866;  consequently  the  Sec- 
retary of  the  Interior  had  not  withdrawn,  under  the 
Act,  the  land  from  market,  or  settlement.  The  Act 
of  1869  operating  then  retrospectively,  these  'actual 
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settlers'  were  affected,  and  consequently  were  in- 
tended to  be  protected  by  the  last  proviso  of  that 
Act.  Rejecting  the  single  word  'only,'  and  that 
proviso  becomes  plain,  viz:  'And  provided,  further, 
That  the  lands  granted  by  the  Act  aforesaid  shall  be 
sold  to  actual  settlers,  in  quantities  not  greater  than 
one  quarter  section  to  one  purchaser,  and  for  a  price 
not  exceeding  two  dollars  and  fifty  cents  per  acre.' 
This  would  mean  'actual  settlers,'  at  the  date  of  the 
Act  of  1869 — or  possibly  up  to  the  time  of  the  loca- 
tion of  the  road,  after  the  passage  of  the  Act  of  1869. 

"The  difficulty  arises  entirely  from  the  use  of  the 
word  'only.'  But  the  proviso  ma}^,  by  a  slight  trans- 
position, give  force  even  to  that  word;  thus  making 
it,  that  in  the  case  of  actual  settlers,  and  in  their 
cases  'only,'  the  Company  would  be  compelled  to  let 
them  have  a  quarter  section  each,  at  two  dollars  and 
a  half  per  acre.  This  construction  is  rational  and 
practical,  retains  all  that  is  useful,  in  the  original 
Act,  aids  the  Railroad  Company,  and  yet  does  jus- 
tice to  the  'actual  settler,'  who  w^as  on  the  land  when 
the  Act  of  1869  was  passed.     *     *     *     * 

"In  thus  construing  the  Act  of  1869,  it  is  made  to 
perform  only  a  similar  to  that  of  the  proviso  in  Sec- 
tion 2  of  the  Act  of  1866.  That  Section  after  de- 
claring that  the  'land  which  shall  remain  in  the 
United  States,  within  the  limits  of  the  aforesaid 
grant,  shall  not  be  sold  for  less  than  double  the  mini- 
mum i3rice  of  public  land,  when  sold,'  goes  on  to 
pr(jt<:'ct  by  the  proviso  'bona  fide  and  actual  settlers' 
under  the  pre-emption  laws  of  the  United  States, 
giving  the  right  to  purchase,  at  the  price  fixed  at  the 
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date  of  their  settlements,  and  also  to  protect  settlers 
under  the  homestead  laws,  to  the  extent  of  eightj^ 
acres  of  the  land  reserved  to  the  United  States. 

''The  manifest  intention  of  the  last  proviso,  to  the 
Act  of  1869  is  likewise  to  protect  the  'actual  settler' 
who  is  deemed  to  have  a  claim  on  the  equity  and  con- 
science of  the  Government. 

"I  am  satisfied  from  the  whole  scope  of  both  Acts 
of  Congress,  and  by  applying  the  recognized  rules  of 
construction,  that  the  meaning  of  the  proviso  of  the 
Act  of  1869  is  what  I  have  given  above,  and  that  the 
power  of  the  Company  to  sell  is  unlimited,  as  to  per- 
sons and  price,  except  that  actual  settlers  on  the 
lands  on  the  10th  April,  1869,  and  possibly  up  to  the 
time  of  the  location  of  the  line  of  the  Railroad,  have 
the  right  to  purchase  one  quarter  section  each  at  two 
dollars  and  fifty  cents  per  acre. " 

"Government's  Exhibit  No.  109-D"  is  a  certified 
copy  of  the  letter  of  Commissioner  Drummond  of 
July  16,  1872,  addressed  to  Attorney  General  Will- 
iams in  his  official  capacity  (Vol.  X,  pp.  5370-5373, 
Record)  in  reply  to  a  letter  of  June  27, 1872,  written 
by  Attorney  General  Williams  to  the  Commissioner. 
This  letter  last  mentioned  is  not  in  the  record,  and  it 
appears  that  after  diligent  search  had  been  made 
therefor,  it  could  not  be  found.  The  contents  of 
that  letter  can  be  inferred,  however,  from  the  state- 
ment made  by  Mr.  Drummond,  in  his  letter  men- 
tioned, wherein  he  says: 

"It  is  stated  in  your  letter  that  the  papers  contain 
no  communication  to  me  or  to  the  Secretary  of  the 
Interior,  asking  any  action  or  decision  in  reference 
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to  the  subject  which  they  discussed.     That  they  were 
not  filed  with  the  view  of  eliciting  any  opinion,  and 
that  you  did  not  suppose  any  would  be  given  until 
some  questions  were  presented  which  it  w^ould  be 
necessary  for  the  Department  to  decide,  etc.     You, 
therefore,  ask  that  the  papers  may  be  filed  until  some 
question  arises,  or  the  parties  bring  them  before  me 
for  consideration,  or  ask  for  opinion  upon  the  ques- 
tion which  they  present,  and  that  the  opinion  which 
the  Secretary  has   given  upon   the   subject  may  be 
withdrawn  until  some  question  is  raised,  making  it 
necessary  to  pass  upon  the  construction  of  the  Act 
mentioned,  or  until  the  parties  interested  desire  an 
opinion  on  the  subject.     *     *     *     It  was  not  under- 
stood that  you  desired  the  opinion,  but  the  letter  was 
addressed  to  you  because  I  viewed  you  as  the  medium 
of  communication  adopted  by  the  Company.     Your 
request  for  a  recall  of  the  opinion  expressed  was 
presented  to  the  Secretary  w^ho  desires  me  to  state 
that  while  he  must  respectfully  decline  to  formally 
withdrawn  his  opinion,  yet,  in  view  of  your  letter, 
he  will  be  willing  at  any  time,  on  application,  to 
reopen  the  case  and  to  have  all  arguments  the  Com- 
pany may  desire  to  present  upon  the  matter." 

On  May  7,  1870,  the  Secretary  of  the  Interior 
J.  D.  Cox,  wrote  a  letter  to  Jos.  S.  Wilson,  Commis- 
sioner of  the  General  Land  Office,  in  which  he  says : 
*' Evidence  has  been  filed  in  this  Department  by 
Geo.  E.  Cole,  Esq.,  Secretary  of  the  Oregon  Central 
Railroad  Company,  of  Salem,  Oregon,  that  said 
company  have  sold  and  transferred  all  their  rights, 
interests,  etc.,  to  the  California  and  Oregon  (mean- 
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ing  Oregon  and  California)  Railroad  Company,  of 
Portland,  Oregon." 

On  May  23,  1870,  Jos.  S.  Wilson,  Commissioner  of 
the  General  Land  Offiee,  wrote  a  letter  to  Hon.  Geo. 
H.  Williams,  United  States  Senate,  as  follows: 

"Pursuant  to  your  oral  request  of  this  morning, 
I  have  the  honor  to  state,  that  evidence  is  on  file  to 
the  effect  that  the  'Oregon  Central  Railroad  Com- 
pany,' of  Salem,  Oregon,  have  sold  and  transferred 
all  their  rights,  interests,  etc.,  to  the  California  and 
Oregon  (meaning  Oregon  and  California)  Railroad 
Company  of  Portland,  Oregon,  and  w^e  have  this  day 
dispatched  such  information  to  the  Register  and  Re- 
ceiver at  Oregon  City,  Oregon,  and  to  be  governed 
accordingly  in  relation  to  the  matter." 

On  May  23,  1870,  Jos.  S.  Wilson,  as  Commissioner 
of  the  General  Land  Office,  wrote  a  letter  to  the 
Register  and  Receiver,  Oregon  City,  Oregon,  in 
which  he  says: 

"I  have  been  advised  by  the  Secretary  of  the  In- 
terior to  the  effect  that  the  Oregon  Central  Railroad 
Company  of  Salem,  Oregon,  have  sold  and  trans- 
ferred all  the  rights,  interests,  etc.,  to  the  California 
and  Oregon  (meaning  Oregon  and  California)  Rail- 
road Company  of  Portland,  Oregon,  and  you  will  be 
pleased  to  govern  yourself  accordingly  in  relation 
to  the  matter." 

On  May  20,  1872,  Willis  Drummond,  Commis- 
sioner of  the  General  Land  Office,  wrote  a  letter  to 
Hon.  C.  Delano,  Secretary  of  the  Interior,  in  which 
he  said: 

"I  have  the  honor  to  lay  before  you  certain  papers 
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filed  ill  this  office  by  the  Hon.  Geo.  H.  Williams,  At- 
torney General  for  the  purpose  of  obtaining  a  con- 
struction by  the  Department  of  the  proviso  of  the 
Act  of  Congress  approved  April  10th,  1869,  Stat.  16, 
p.  47 — ^amendatory  to  the  Act  of  July  25th,  1866, 
fStat.  Vol.  14,  p.  239 — granting  lands  to  aid  in  the 
construction  of  a  Eailroad  and  Telegraph  Line  from 
the  Central  Pacific  Railroad  in  California  to  Port- 
land in  Oregon,  which  reads  as  follows:  'That  the 
lands  granted  by  the  Act  aforesaid  shall  be  sold  to 
actual  settlers  only  in  quantities  not  greater  than 
one  quarter  section  to  one  purchaser,  and  for  a  price 
not  exceeding  two  dollars  and  fifty  cents  per  acre.* 

**As  the  Company  requests  an  expression  of  opin- 
ion by  the  Department,  the  papers  are  hereby  sub- 
mitted. ' ' 

("Defendants'  Exhibit  373,"  Vol.  XIV,  pp.  7371- 
7375,  Record.) 

From  ''Defendants'  Exhibit  374  (Vol.  XIV,  pp. 
7376-7383,  Record),  it  appears  that  form  of  deeds  to 
be  executed  by  the  European  and  Oregon  Land  Com- 
pany and  Milton  S.  Latham,  Faxon  D.  Atherton  and 
William  Norris,  Trustees,  under  the  Trust  Deed  of 
April  15,  1870,  executed  by  the  Oregon  and  Cali- 
fornia Railroad  Company  to  them,  which  form  of 
deed  recites  this  trust  deed,  and  also  recites  that  the 
Trustees  had  on  March  28th,  1871,  executed  to  the 
European  &  Oregon  Land  Company  a  certain  In- 
denture (to  which  that  Company  and  Oregon  and 
California  Railroad  Company  were  parties,  accept- 
ting  and  ratifying  the  same)  which  was  recorded 
in  the  offices  of  the  County  Clerks  of  Multnomah, 
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Clackamas,  Marion,  Linn  and  Douglas  Counties,  in 
the  State  of  Oregon,  and  whereby  for  the  uses  and 
purposes  in  said  Indenture  set  forth,  the  said  Trus- 
tees conveyed  to  the  said  Land  Company,  among 
others,  the  lands  described — was  sent  to  the  Depart- 
ment of  the  Interior  by  I.  R.  Moores,  Land  Agent, 
of  the  Oregon  and  California  Railroad  Company, 
about  January  23,  1874,  or  prior  thereto,  and  there- 
with Mr.  Moore,  as  Land  Agent  of  the  Oregon  and 
California  Railroad  Company  transmitted  a  letter 
to  Commissioner  Drummond  on  January  23,  1874, 
which  reads: 

'*Your  letter  of  the  13th  ult.,  addressed  to  Mr. 
Holladay,  Prest.  O.  and  C.  R.  R.  Co.  with  Copy  of 
letter  enclosed,  relating  to  certain  tracts  of  land  for 
which  Patents  had  been  issued  to  the  Company  and 
which  were  subsequently  ascertained  to  be  embraced 
in  valid  claims,  and  requesting  Mr.  Holladay  to  exe- 
cute a  quit  claim  Deed  to  the  rightful  owners  of  such 
lands,  has  been  referred  to  me  with  instructions  to 
inform  you,  that  all  the  lands  enuring  to  the  Com- 
pany by  the  terms  of  the  Act  of  July  25,  1866,  have 
been  disposed  of  to  the  European  and  Oregon  Land 
Company,  a  corporation  organized  under  the  Laws 
of  California,  with  its  principal  office  in  San  Fran- 
cisco, subject  to  a  mortgage  to  three  Trustees  to  se- 
cure the  payment  of  the  bonded  debt  of  the  Board. 
To  give  clear  title  to  the  lands  and  free  it  from  the 
mortgage  lien,  it  is  necessary  to  obtain  title  from 
the  E.  and  O.  Land  Co.  in  which  conveyance  the 
Trustees  join.  One  of  the  Trustees  is  now  in 
Europe,  but  will  return  within  the  next  sixty  days. 
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when  the  deeds  will  be  duly  executed  as  requested. 
The  claimants  here  have  been  notified  of  the  condi- 
tion of  facts  as  stated  above.  I  enclose  one  of  our 
blanks  which  will  fully  explain  the  situation." 

On  March  13,  1874,  Commissioner  Drummond 
wrote  a  letter  to  I.  R.  Moores,  Land  Agent  of  the 
Oregon  and  California  Railroad  Company,  in  which 
he  said: 

"The  Register  and  Receiver  at  Oregon  City,  have 
recently  filed  James  Waldrup's  Donation  Certificate 
No.  432'5,  covering  lots  2  and  3  of  Section  13,  Tp. 
3  S.,  R.  3  E.,  42.21/100  acres,  settlement  March  15th, 
1854. 

"It  is  shown  that  the  above  lots  were  selected 
under  the  Act  of  July  25,  1866,  and  inadvertently 
patented  May  9th,  1871,  to  the  'Oregon  and  Cali- 
fornia' Railroad  Company. 

"I  therefore  respectfully  request  a  relinquish- 
ment of  said  lots  on  the  part  of  said  Railroad  Com- 
pany, in  order  that  Mr.  Waldrup's  certificate  may 
pass  for  patenting. 

"The  receipt  of  your  letter  of  23d  January  last  is 
acknowledged,  stating  that  as  soon  as  the  return  of 
one  of  the  Trustees  of  your  Company  from  Europe, 
the  Company  would  execute  'quit  claim'  deeds  for 
the  tract  requested  by  my  letter  of  22d  April  last. 

"I  have  also  to  add  that  the  printed  form  of  'quit 
claim'  deed  in  use  by  the  European  and  Oregon  Land 
Company,  and  which  accompanied  your  letter  of  23d 
January,  will  be  satisfactory  to  this  ofl&ce." 

It  also  appears  from  "Defendants'  Exhibit  375" 
(Vol.  XIV,  pp.  7383-7439)  that  P.  Schulze,    Land 
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Agent  of  the  Oregon  and  California  Railroad  Com- 
pany, in  his  letter  of  June  20,  1876,  addressed  to  the 
Commissioner  of  the  General  Land  Office,  in  reply 
to  the  letter  of  the  latter  of  June  3rd,  advised  the 
Commissioner  that  "delay  in  execution  of  relinquish^ 
"ment  is  caused  by  severe  illness  of  one  of  our  trus- 
''tees,  who  has  thus  far  been  unable  to  sign  deed. 
''Hope  to  get  the  deed  next  week." 

On  July  14,  1876,  Commissioner  J.  A.  Williamson 
wrote  P.  Schulze,  Land  Agent  of  the  Oregon  and 
California  Railroad  Company,  as  follows: 

''I  have  to  acknowledge  the  receipt  of  your  letter 
of  28th  ultimo,  and  seven  accompanying  'quit  claim' 
deeds  executed  the  22nd  ultimo,  by  the  Oregon  & 
California  Railroad  Company  in  compliance  with 
our  letter  of  April  22d,  1873,  for  the  following  de- 
scribed tract,  inadvertently  patented  May  29th,  1872, 
to  said  Company  (Descriptions  follow)." 

On  June  28th,  1876,  P.  Schulze,  Land  Agent,  Ore- 
gon and  California  Railroad  Company,  wrote  to  the 
Commissioner  of  the  General  Land  Office  as  follows  : 

"I  have  the  honor,  herewith,  to  transmit  to  you 
quit  claim  deeds,  numbered  146,  147,  148,  149,  150, 
151  and  153,  for  certain  tracts  which  were  inad- 
vertently patented  to  this  company. 

"I  do  not  send  a  deed  for  Lots  2  and  3,  Sec.  13, 
T.  3  S.  R.  3  East,  as  requested  in  your  letter  of 
March  13th,  1874,  because  we  have  sold  one  of  said 
tracts,  not  knowing  that  they  were  covered  by  a 
Donation  Entry.  It  will  take  some  time  before  this 
matter  can  be  straightened  up, 

"Please  acknowledge  receipt  of  the  above  deed. 
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The  deeds  therewith  enclosed  recited  that  the  lands 
therein  described  were  theretofore  patented  by  the 
United  States  to  the  Oregon  and  California  Rail- 
road Company,  and  w^ere  embraced  in  a  certain 
Trust  Deed  of  that  Company  to  Milton  S.  Latham, 
Faxon  D.  Atherton  and  William  Norris,  Trustees,  of 
date  April  15,  1870,  and  purported  to  be  signed  by 
Milton  S.  Latham,  Faxon  D.  Atheii:on  and  William 
Norris,  and  by  no  other  person. 

On  July  9,  1877,  P.  Schulze  wrote  having  thereon 
above  the  date,  the  words  '*Land  Department,  Ore- 
gon and  California  E.  R.  Co."  to  the  Commissioner 
of  the  General  Land  Office,  as  follows: 

"Referring  to  your  letter  of  June  19th  I  beg  to 
state  that  this  company  is  going  to  furnish  a  quit 
claim  deed  for  the  tracts  described  in  the  said  letter. 

''There  will,  however,  be  some  delay  in  the  execu- 
tion of  the  deed,  owing  to  the  protracted  illness  of 
one  of  the  mortgage  trustees  who  have  to  execute 
the  deed." 

One  June  19,  1877,  Commissioner  of  the  General 
Land  Office  Williamson,  wrote  a  letter  to  P.  Schulze, 
Land  Agent,  Oregon  and  California  Railroad  Com- 
pany, requesting  the  Company  to  furnish  a  full  re- 
linquishment to  the  United  States  of  certain  lands 
described  in  patent  No.  1,  issued  May  9,  1871,  to  the 
Oregon  and  California  Railroad  Company. 

On  April  27,  1877,  Commissioner  of  the  General 
Land  Office  Williamson,  wrote  a  letter  to  P.  Schulze, 
Land  Agent,  Oregon  and  California  Railroad  Com- 
pany, requesting  his  Company  to  furnish  relinquish- 
ment of  a  certain  tract  of  land  described  in  Patent 
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No.  2,  issued  July  12,  1871,  to  the  Oregon  and  Cali- 
fornia Railroad  Comj^any. 

On  April  30,  1877,  Commissioner  of  the  General 
Land  Office  J.  A.  Williamson,  wrote  a  letter  to  P. 
Schulze,  Land  Agent,  Oregon  and  California  Rail- 
road Company,  requesting  the  Company  to  furnish  a 
relinquishment  of  certain  premises  described  in  Pat- 
ent No.  2,  issued  July  10th  (12th),  1871,  to  the  Ore- 
gon and  California  Railroad  Company. 

On  August  10th,  1877,  P.  Schulze,  Land  Agent, 
Oregon  &  California  R.  R.  Co.,  wrote  to  the  Commis- 
sioner of  the  General  Land  Office  as  follows: 

"Your  letters  of  April  27th  and  April  30th  were 
mislaid  and  therefore  left  unanswered,  having  just 
found  them,  I  beg  to  state  that  quit  claim  deed  to  the 
United  States  for  the  tracts  described  in  the  said  let- 
ters will  be  issued  as  soon  as  a  mortgage  trustee  will 
have  been  appointed  by  the  Court  in  place  of  P.  D. 
Atherton,  deceased." 

On  August  10, 1877,  P.  Schulze,  Land  Agent,  wrote 
a  letter  to  the  Commissioner  of  the  General  Land 
Office  as  follows: 

' '  I  have  the  honor  to  enclose  herewith  as  quit  claim 
deed  for  Lots  2  and  3  of  Sec.  13,  T.  3  S.  R.  3  E.  con- 
taining 40.21  acres,  to  James  Waldrup,  the  receipt  of 
which  please  acknowledge. " 

On  Sept.  5,  1877,  Commissioner  of  the  General 
Land  Office  Williamson,  wrote  to  P.  Schulze,  Land 
Agent,  Oregon  and  California  R.  R.  Co.,  as  follows: 

"I  have  to  acknowledge  receipt  of  your  letter  of 
10th  ulto.,  and  accompany  quit  claim  deed  for  Lots 
No.  2  and  3  of  Sec.  13,  Tp.  3  S.  R.  3  E.,  42.21/100 
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acres,  made  by  the  Oregon  and  California  Railroad 
Company,  June  22d,  1876,  in  accordance  with  our 
letterof  March  13, 1873." 

This  deed  therein  referred  to,  was  executed  by 
Milton  S.  Latham,  Faxon  D.  Atherton  and  Wm. 
Norris,  and  recites  that  the  lands  described  had  been 
theretofore  patented  by  the  United  States  to  the 
Oregon  and  California  Railroad  Company,  and 
were  embraced  in  a  certain  Trust  Deed  of  said  Com- 
pany to  Milton  S.  Latham,  Faxon  D.  Atherton  and 
William  Norris  of  date  April  15,  1870. 

On  Sept.  6,  1877,  Commissioner  of  the  General 
Land  Office  Williamson,  wrote  a  letter  to  the  Regis- 
ter and  Receiver,  Oregon  City,  Oregon,  as  follows: 

''The  selection  of  Lots  2  and  3  of  Sec.  13,  Tp.  3  S. 
R.  3  E.,  42.21  acres,  by  the  Oregon  and  California 
Railroad  Company,  under  the  Acts  of  July  25,  1866, 
and  June  25, 1868,  and  same  patented  May  9,  1871, 1 
have  now  to  state  were  duly  relinquished  by  said 
Company,  June  22d,  1876,  upon  the  showing  that 
said  selection  was  in  direct  conflict  with  the  dona- 
tion claim  of  James  Waldrup,  Certificate  No.  4325, 
issued  Jany.  28, 1874. 

"Please  note  on  your  records  said  relinquishment 
and  refer  to  this  as  letter  F." 

On  January  28,  1878,  P.  Schulze,  Land  Agent,  0. 
&  C.  R.  R.  Co.,  wrote  a  letter  to  the  Commissioner  of 
the  General  Land  Office,  as  follows: 

"Referring  to  your  letters  'F'  dated  April  27th, 
April  30th  and  June  19th,  1877,  respectively  I  beg  to 
enclose  herewith  our  relinquishment  to  the  following 
described  land,  to-wit: 
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**S.  W.  4  Sec.  7  T.  1  S.  R.  4  E.;  Lot  No.  5  of  Sec. 
29  T.  9  S.  R.  3  W.;  Lots  12  3  and  4  Sec.  31  T.  6  S.  R. 
5  W.;  and  S  2  of  N.  W.  4  of  N.  W.  4  Sec.  3  T.  6  S. 
R.  1  W. 

** Please  acknowledge  receipt." 

On  February  16,  1878,  Commissioner  of  the  Gen- 
eral Land  Office  J.  A.  Williamson,  wrote  a  letter  to 
P.  Schulze,  Land  Agent,  Oregon  &  California  R.  R. 
Co.,  as  follows : 

**I  have  to  acknowledge  the  receipt  of  your  letter 
of  28th  ultimo,  and  accompanying  relinquishment  of 
the  Oregon  and  California  Railroad  Company,  made 
the  19th  ulto.,  in  accordance  with  my  letters  of  April 
27  and  30th  and  Jun  19,  1877,  for  the  following  de- 
scribed tracts: 

'*S.  W.  14  Sec.  7,  Tp.  1  S.  R.— 4  E,  160.20  acres. 

''S.  1/2  of  N.  W.  14  of  N.  W.  14  Sec  3,  Tp.  6,  S.  R. 
1  W.,  19.45  acres. 

Lots  1,  2,  3  and  4,  Sec.  31,  Tp.  6,  S.  R.  5  W.,  68.44 
acres. 

^^Lot  5,  Sec.  29,  Tp.  9,  S.  R.  3  W.,  5080  acres." 

The  relinquishment  enclosed  in  the  letter  of  Mr. 
Schulze  to  the  Commissioner  on  January  28,  1878,  is 
in  the  form  of  a  deed,  signed  by  Milton  S.  Latham 
and  Wm.  Norris,  duly  executed  and  acknowledged, 
which  recites  that  the  lands  described  therein  were 
patented  by  the  United  States  to  the  Oregon  and 
California  Railroad  Company  under  the  Act  of  Con- 
gress of  July  25, 1866,  and  were  parts  of  the  land  con- 
veyed by  that  Company  to  Milton  S.  Latham,  Faxon 
D.  Atherton  and  William  Norris,  Trustees,  by  a  cer- 
tain Trust  Deed  of  date   April   15,  1870,  and   that 
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Milton  S.  Latham  and  William  Norris  were  the  only 
surviving  and  acting  Trustees  thereunder,  and  that 
Faxon  D.  Atherton  had  died  July  18,  1877,  and  the 
deed  pui-ports  to  release  and  forever  quitclaim  to  the 
United  States  the  premises  described. 

On  August  4,  1881,  Commissioner  of  the  General 
Land  Office  N.  C.  M'Farland,  wrote  a  letter  to  P. 
Schulze,  Atty.,  Oregon  and  California  R.  R.  Co.,  re- 
questing the  Railroad  Company  to  reconvey  title  to 
certain  lands  to  the  United  States  which  had  been 
patented  on  May  29,  1872,  List  No.  3. 

On  August  25,  1881,  Paul  Schulze,  Land  Agent, 
Oregon  and  California  Railroad  Company,  replied  to 
the  letter  of  the  Commisioner  of  the  General  Land 
Office  of  August  4, 1881,  as  follows: 

''Referring  to  your  letter  'F'  of  4th  inst.,  I  have 
the  honor  to  advise  you  that  this  company  will  com- 
ply with  your  request  to  give  a  quitclaim  deed  to  the 
United  States  for  the  N.  W.  4  of  the  N.  W.  4  of  Sec- 
tion 33,  Township  18  South  Range  4  West. 

"There  will  be,  however,  some  delay  in  the  issu- 
ance of  such  deed  as  it  will  require  some  time  to  ob- 
tain the  signatures  of  the  mortgage  trustees  of  this 
company." 

On  June  11,  1887,  Geo.  H.  Andrews,  upon  a  letter 
having  these  words  "Oregon  &  California  Railroad 
Company,  R.  Koehler,  Receiver,"  wrote  to  the  Com- 
missioner of  the  General  Land  Office,  enclosing 
therewith  a  deed  of  the  Company  to  certain  tracts 
of  land,  the  two  first  pieces  of  which  were  included 
in  patent  dated  ]\Iay  29,  1872,  and  the  last  in  patent 
dated  July  12,  1871,  to  which  on  July  2,  1887,  Comis- 


vs.  The  United  States  of  America.  213 

sioner  of  the  General  Land  Office  Wni.  A.  J.  Sparks, 
replied  to  Geo.  H.  Andi-ews  acknowledging  the  re- 
ceipt of  his  letter  of  June  11,  1887,  and  the  accom- 
panying deed,  which  deed  recites  that  patents  had 
been  erroneously  issued  for  the  premises  described, 
by  the  United  States  to  the  Oregon  and  California 
Railroad  Company,  under  the  Act  of  Congress  of 
July  25,  1866,  granting  lands  to  said  Company  to  aid 
in  the  construction  of  its  railroad  and  telegraph  line 
therein  mentioned,  and  further  recites  that  "the 
said  Oregon  and  California  Railroad  Company  doth 
hereby  grant  and  convey,  and  the  Farmers  Loan  and 
Trust  Company,  a  corporation  created  and  existing 
under  the  laws  of  the  State  of  New  York,  being  the 
Trustee  or  Mortgagee  of  said  lands,  so  granted  to 
said  Railroad  Company  by  said  Act  of  Congress, 
doth  hereby  remise  and  release  unto  the  United 
States,  etc."  This  deed  was  executed  May  9,  1887, 
by  the  Oregon  and  California  Railroad  Company  by 
Geo.  H.  Andrews,  Second  Vice-President,  by  W.  W. 
Bretherton,  Secretary,  by  the  Farmers  Loan  and 
Tinist  Company  by  R.  G.  Rolston,  President,  and  by 
Wm.  H.  Leupp,  Secretary,  duly  witnessed,  acknowl- 
edged and  certified,  and  contains  endorsed  thereon 
the  following: 

"Pursuant  to  an  order  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Oregon,  bearing 
date  February  9th,  1885,  in  the  case  of  Lawrence 
Harrison  et  al  vs.  the  Oregon  and  California  Rail- 
road Company  et  al,  of  record  in  said  Court  and 
cause;  I  do  hereby  approve   the   execution   of   the 
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within  deed  as  and  upon  the   considerations  and 
terms  therein  expressed. 

Witness  my  hand  and  seal  this  8th  day  of  June,  A. 
D.  1887. 

"R.  KOEHLER, 

Receiver." 

On  October  21,  1887,  A.  C.  Jones,  Receiver,  of  the 
United  States  Land  Office  at  Roseburg,  Oregon, 
wrote  a  letter  to  the  Hon.  Commissioner  of  the  Gen- 
eral Land  Office,  Washington,  D.  C,  as  follows: 

''Referring  to  your  letter  'F'  dated  July  2,  1887, 
I  herewith  return  to  you  the  deed  therein  referred 
to,  the  same  having  been  recorded  in  all  the  counties 
in  which  the  land  is  situated  (Linn  and  Lane),  and 
being  returned  to  this  office  by  the  Register  and  Re- 
ceiver of  Oregon  City  Land  Office." 

The  deed  therewith  returned  is  a  certified  copy  of 
the  deed  just  mentioned,  certified  by  the  Commis- 
sioner of  the  General  Land  Office  Wm.  A.  J.  Sparks, 
as  follows: 

''Department  of  the  Interior, 
General  Land  Office, 
Washington,  D.  C,  June  — ,  1887. 
"I,  Wm.  A.  J.  Sparks,  Commissioner  of  the  Gen- 
eral Land  Office,  hereby  certify  that   the    annexed 
copy  of  a  deed  executed  by  the  Oregon  and  Califor- 
nia Railroad  Company,  and  the  Farmer's  Loan  and 
Trust  Company,  a  corporation  existing  under    the 
laws  of  the  State   of  New  York,  on  the  9th   day  of 
May,  1887,  and  reconveying  to  the   United   States, 
the  N.  W.  14  Sec.  33,  Tp.  18  S.  1,  Range  4  W.  1,  and 
the  N.  W.  1/4  S.  E.  14  and  N.  E.  1/4,  S.  W.  14  Sec.  29, 
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Town.  14  S.  Range  1  E.,  Roseburg  district;  and  the 
S.  E.  14,  N.  W.  1^  Section  Town.  11  S.  Range  1  E., 
Oregon  City  district,  all  in  the  State  of  Oregon,  is  a 
true  and  literal  exemplification  from  the  files  of  this 
ofl&ce. 

*'In  witness  whereof  I  have  hereunto  subscribed 
my  name,  and  caused  the  Seal  of  this  office  to  be  af- 
fixed, at  the  City  of  Washington,  on  the  day  and  year 
above  written. 

WM.  A.  J.  SPARKS, 
Commissioner  of  General  Land  Office." 

On  October  19,  1905,  D.  A.  Chambers,  Attorney, 
Oregon  and  California  Railroad  Company,  wrote  a 
letter  to  the  Commissioner  of  the  General  Land  Of- 
fice as  follows: 

''Referring  to  your  letter  (1904-222494)  to  me  of 
February  6,  1905,  I  now  enclose  herewith  Deed  No. 
88-B,  dated  August  1,  1905,  executed  by  the  Oregon 
and  California  R.  R.  Co.,  by  J.  P.  O'Brien,  Vice- 
President,  and  W.  W.  Cotton,  Secretary,  and  by  the 
Union  Trust  Company  of  New  York,  by  A.  W.  Kel- 
ley,  Vice-President,  and  E.  R.  Merritt,  Assistant  Sec- 
retary, relinquishing  and  reconveying  the  tracts 
named  in  the  caption  to  the  United  States. 

''Please  acknowledge  receipt  of  this  deed." 

On  May  9,  1871  (Vol.  XIV,  pp.  7455-7457,  Rec- 
ord), the  Attorney  General  replied  to  Secretary  De- 
lano that  he  concurred  in  the  opinion  of  Assistant 
Attorney  General  Smith  that  the  transfer  of  the 
rights  of  the  East  Side  Company  to  the  Oregon  and 
California   Railroad   Company   was  valid,   as   evi- 
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denced  by  the  deed  filed  in  the  Department  April  28, 
1870,  and  that  patents  for  the  lands  opposite  to  and 
coteraiinous  with  the  three  sections  of  twenty  miles 
each  of  constructed  road  should  be  issued  to  the  Ore- 
gon and  California  Railroad  Company. 

On  April  20,  1871,  (Defendants'  Exhibit  378,  Vol. 
XIV,  pp.  7463-7502,  Record)  Jos.  S.  Wilson,  Presi- 
dent, European  &  Oregon  Land  Company,  wrote  a 
letter  to  the  Commissioner  of  the  General  Land 
Office,  enclosing  therewith  a  letter  of  that  date  from 
L  R.  Moores,  Land  Agent  of  the  Oregon  &  California 
Railroad  Company,  referring  to  Lists  Nos.  1  and  2 
on  file  in  the  Department  embracing  33,308.97/100 
acres,  selected  as  inuring  to  the  Oregon  and  Califor- 
nia Railroad  Company  under  the  Act  of  July  25, 
1866,  and  earnestly  asking  for  the  early  issuance  of 
the  patents. 

In  the  letter  of  I.  R.  Moores  it  is  stated  that  on 
July  28,  1870,  as  Agent  of  the  Company,  he  made  se- 
lections of  lands  for  the  first  completed  section  of 
twenty  miles  of  road  embraced  in  the  lists  men- 
tioned, covering  the  area  mentioned,  but  that  no 
patent  had  been  received  and  in  consequence  thereof 
the  Company  could  not  sell  the  lands. 

On  May  9,  1871,  Acting  Commissioner  W.  W.  Cur- 
tis replied  to  the  letter  of  April  20th,  1871,  advising 
that  he  had  that  day  transmitted  to  I.  R.  Moores, 
Land  Agent,  Patent  No.  1  of  lands  inuring  to  the 
Company  under  the  Act  of  Congress  of  July  25, 
1866,  embracing  in  the  aggregate  32,517.21  acres. 

On  March  25,  1871,  Jos.  S.  Wilson  wrote  to  the 
Commissioner  of  the  General  Land  Office  calling  his 
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attention  to  section  2  of  the  Act  of  July  25,  1866, 
and  requesting  a  sketch  map  showing  the  first  sixty 
continuous  miles  according  to  the  map  of  survey, 
which  had  been  filed,  and  also  asking  for  certain 
other  information. 

On  March  21, 1871,  Mr.  Jos.  S.  Wilson  again  wrote 
to  the  Commissioner  of  the  General  Land  Office  re- 
questing certain  information  and  early  action  upon 
the  matters  requested. 

On  April  7, 1871,  Willis  Drummond,  Commissioner 
of  the  General  Land  Office,  acknowledged  receipt  of 
these  letters  and  advised  that  he  would  furnish  the 
requested  data  touching  the  Oregon  and  California 
Railroad  Company  at  an  early  date. 

On  April  19,  1871,  Willis  Drummond,  Commis- 
sioner of  the  General  Land  Office,  wrote  to  Jos.  S. 
Wilson  President  of  the  Oregon  and  California  Land 
Company  (meaning,  no  doubt,  the  European  and 
Oregon  Land  Company)  in  reply  to  the  letters  of  Mr. 
Wilson  of  March  21st  and  23rd,  and  furnished  cer- 
tain data  requested  respecting  "the  grant  by  Con- 
gress of  25th  July,  1866,  for  the  Oregon  and  Califor- 
nia Railroad  Company  of  Oregon." 

On  April  3,  1871,  Jos.  S.  W^ilson  w^rote  to  the  Com- 
missioner of  the  General  Land  Office  requesting  cer- 
tain information  and  therewith  called  special  atten- 
tion to  certain  matters  affecting  the  grant. 

On  April  21, 1871,  Commissioner  Drummond  wrote 
a  letter  to  Jos.  S.  Wilson,  President  Oregon  and  Cali- 
fornia Land  Company  (meaning  European  and  Ore- 
gon Land  Company,  no  doubt),  acknowledging  re- 
ceipt of  the  letter  of  April  3rd  transmitting  certain 
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circulars  requested,  and  advising  that  requisite  data 
would  be  ascertained  and  given  in  further  communi- 
cations. 

On  May  17, 1871,  Jos.  S.  Wilson  wired  to  the  Com- 
missioner of  the  General  Land  Office  requesting  that 
he  telegraph  when  railroad  patent  mentioned  in  the 
letter  of  the  Commissioner  of  April  19th  could  be  ex- 
pected, and  also  as  to  Lists  3,  4,  5,  6,  7,  to  which  Act- 
ing Commissioner  W.  W.  Curtis  replied  by  wire  May 
18,  1871,  addressed  to  Jos.  S.  Wilson,  320  California 
Street,  San  Francisco,  Cal.,  advising  that  Railroad 
Patent  No.  1  was  transmitted  May  ninth  to  I.  R. 
Moores,  Salem,  Oregon,  and  that  Lists  three  to  seven 
inclusive,  were  just  received. 

On  May  12, 1871,  Jos.  S.  Wilson  wrote  to  the  Com- 
missioner of  the  General  Land  Office,  advising  that 
these  lists  had  been  sent,  that  Lists  Nos.  1  and  2  had 
been  approved,  and  requesting  that  these  five  lists  be 
examined  and  carried  to  patent  at  an  early  period. 

On  June  1,  1871,  Commissioner  Drummond  wrote 
to  Mr.  Wilson  acknowledging  the  receipt  of  his  letter 
of  May  12th  and  advising  that  Lists  Nos.  3,  4,  5,  6 
and  7  of  the  Oregon  and  California  Railroad  selec- 
tions in  the  Oregon  City  District  under  the  Act  of 
July  25,  1866,  and  embracing  in  the  aggregate  141,- 
537.76  acres,  had  been  received  and  that  they  would 
be  designated  upon  the  records,  examined  and  listed 
for  approval  at  the  earliest  practicable  period. 

On  July  18, 1871,  Joseph  S.  Wilson  wired  the  Com- 
missioner of  the  General  Land  Office,  inquiring  when 
Oregon  and  California  patent  No.  2  might  be  ex- 
pected, to  which  Commissioner  Dmmmond  replied 
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July  19,  1871,  by  wire  that  the  patent  would  be 
ready  for  transmission  on  July  22nd.  On  Septem- 
ber 29,  1871,  Joseph  S.  Wilson  wrote  to  the  Commis- 
sioner of  the  General  Land  Office,  upon  stationery 
carrying  the  words  "Office  of  European  &  Oregon 
Land  Company,"  referring  to  patent  No.  2  in  favor 
of  the  Oregon  and  California  Railroad  Company, 
transmitted  to  I.  E.  Moores  July  22,  1871,  from  the 
General  Land  Office,  calling  attention  to  certain 
lands  therein  described  and  making  further  inquiry 
in  reference  to  same.  On  November  18, 1871,  Joseph 
S.  Wilson  wired  Commissioner  of  the  General  Land 
Office,  requesting  that  he  suspend  action  on  large  list 
of  Oregon  selections  or  railroad  lands  from  Rose- 
burg  to  California  line,  receipt  of  which  was  acknowl- 
edged by  Commissioner  Drummond  on  November  21, 
1871.  Joseph  S.  Wilson,  on  November  18,  1871, 
wrote  Commissioner  of  General  Land  Office,  advising 
that  on  that  date  he  had  received  a  letter  from  I.  R. 
Moores,  of  the  Oregon  and  California  Railroad  land 
department,  dated  November  13,  1871,  referring  to 
the  fact  that  a  preliminary  survey  had  been  made 
more  than  a  year  ago  for  a  short  distance  south  from 
Roseburg,  and  enclosing  therewith  a  map  believed  to 
be  approximately  correct.  Mr.  Wilson  presented 
his  objections  to  this  and  requested  an  acknowledg- 
ment of  the  receipt  of  his  letter;  to  which,  on  Janu- 
ary 4,  1872,  ComiTiissioner  Drummond  replied,  ac- 
knowledging receipt  thereof,  and  advising  that  offi- 
cial action  would  be  suspended  as  requested.  On 
January  9,  1872,  Joseph  S.  Wilson,  as  President,  on 
stationery  having  the  words  "Office   European  and 
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Oregon  Land  Company,"  wrote  the  Commissioner 
of  the  General  Land  Office,  advising  that  he  had  re- 
ceived a  letter  dated  December  26,  1871,  from  I.  R. 
Moores,  agent  of  the  Oregon  and  California  Railroad 
Company,  advising  that  a  map  in  good  shape  had 
been  transmitted  to  the  department,  showing  the 
definite  location  of  the  railroad  from  Township  30 
south  to  the  California  line,  and  Mr.  Wilson  re- 
quested that  immediate  orders  might  be  given  for 
the  withdrawal  of  the  lands  affected,  copies  thereof 
forwarded  to  him,  and  that  a  copy  of  the  sketch  map 
be  sent  to  the  Register  and  Receiver  as  the  guide 
and  basis  of  withdrawal.  He  requested  prompt  ac- 
knowledgment and  compliance  with  his  request.  On 
October  26,  1871,  a  like  letter,  upon  like  stationery, 
signed  as  President,  was  Avritten  by  Joseph  S.  Wil- 
son to  Commissioner  of  the  General  Land  Office,  ad- 
vising that  on  October  21, 1871,  he  had  received  from 
I.  R.  Moores  lists  of  selections  of  lands  in  the  Rose- 
burg  district,  inuring  to  the  Oregon  and  California 
Railroad  Company  under  the  Act  of  Congress  ap- 
proved July  25,  1866,  which  had  been  transmitted 
about  October  1,  1871,  by  the  Register  of  the  Land 
Office  at  Roseburg  to  the  General  Land  Office,  which 
lists  embraced  262,030.8  acres.  Mr.  Wilson  advised 
that  these  lists  were  accurately  prepared,  and  re- 
quested early  action  of  the  Land  Department  "in 
view  of  the  enoraious  outlays  required  in  construct- 
ing this  railway  to  span  Western  Oregon  from  north 
to  south."  On  January  25,  1872,  Commissioner 
Drummond  wrote  Joseph  S.  Wilson,  acknowledging 
receipt  of  the  "Oregon  and  California  Railroad  lists 
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of  selections  in  Oregon,"  referred  to  in  the  letters 
of  Mr.  Wilson  on  October  26  and  December  30,  1871, 
and  advising  that  these  lists  were  duly  received  Oc- 
tober 7, 1871,  and  had  been  designated  upon  the  tract 
books    of   his    office.     The    Commissioner     further 
stated  that  lists  1  and  2  embraced  262,038.8  acres, 
and  were  lands  lying  south  and   beyond   the    con- 
structed fourth  section  of  twenty  miles  of  road,  and 
would  have  to   await  the   filing   of  advanced   con- 
structed sections  of  road  before  any  steps  could  be 
taken  toward  the  patenting  thereof.     On  December 
30,  1871,  Joseph  S.  Wilson,  as  President,  upon  like 
stationery,  wrote  to  the  Commissioner  of  the  Gen- 
eral Land  Office,  advising  that  he  had  on  October  26, 
1871,  written  to  the  Commissioner  referring  to  cer- 
tain lists  of  selections,  and  advising  that  great  care 
had  been  observed  in  preparing  same  and  request- 
ing prompt  official  action  and  reply  to  his  letter.    A 
like  letter  was  written  by  Joseph  S.  Wilson,  as  presi- 
dent, on  like  stationery,  January  17,  1872,  acknowl- 
edging receipt  of  letter  from  the  Commissioner  Janu- 
ary 4,  1872,  which  acknowledged  receipt  of  his  letter 
of  November  13,  1871,  relative  to  preliminary  map 
of  the  route  of  the  Company  from  near  Roseburg  to 
the  California  line.     This  letter  makes  further  ex- 
planation of  this  map  and  of  the  correspondence  be- 
tween the  parties,  and  requests  compliance  both  as 
to  the  issue  of  the  order  of  withdrawal  and  cancella- 
tion of  the  invalid,  interfering  sections.     On  Febru- 
ary 20,  1872,  Joseph  S.  Wilson,  as  president  of  the 
European  &  Oregon  Land  Company,  wired  Commis- 
sioner Drummond,  inquiring  if  Oregon  and  Califor- 
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nia  Railroad  map  had  been  received  and  withdrawal 
order  made;  to  which  Commissioner  Drummond,  on 
February  24,  1872,  replied  by  wire,  advising  that 
map  had  been  received  and  was  under  consideration. 
On  February  24,  1872,  Joseph  S.  Wilson,  president 
of  the  European  &  Oregon  Land  Company,  as  such 
wrote  the  Commissioner  of  the  General  Land  Office, 
acknowledging  receipt  of  his  letter  of  January  25, 
1872,  which  acknowledged  receipt  of  letter  of  Octo- 
ber 17,  1871,  with  reference  to  selection  lists  Rose- 
burg  land  office,  the  subject  of  previous  correspond- 
ence.    In  this  letter  Mr.  Wilson  says : 

''What  is  now  Avanted,  however,  and  to  which 
there  is  no  legal  interdict,  is  that  the  Lists  shall  be 
taken  up,  examined  and  tested  and  where  the  selec- 
tions are  found  perfectly  regular,  and  correct,  and 
free  from  interference,  that  the  usual  List  of  ap- 
proval may  be  furnished.  At  the  same  time  it  would 
be  gratification  to  the  Company  to  have  transcript 
of  the  approved  List,  so  as  to  be  certain  as  to  the 
particular  lands  inuring  under  the  Grant,  on  which 
they  can  rely  as  a  land  fund,  and  for  which  ultimate 
title  as  stipulated  in  said  4th  section  is  to  be  given 
by  patent,  upon  meeting  the  statutory  requirements 
aforesaid." 

This  correspondence  hereinabove  set  out,  is  all  con- 
tained in  Defendants'  Exhibit  378  (Vol.  XIV,  pages 
7463-7502,  Record). 

In  his  letter  of  May  12,  1871,  from  Jos.  S.  Wilson, 
President  of  the  European  &  Oregon  Land  Company 
to  the  Commissioner  of  the  General  Land  Office,  the 
following  appears: 
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**The  heavy  expenses  incurred  in  realizing  the 
purpose  of  Congress  in  regard  to  the  construction  of 
the  railway  and  telegraph  at  so  distant  a  point  made 
it  a  serious  concern  to  the  grantees  to  have  the  pat- 
ents so  as  to  make  the  means  available  that  are  al- 
lowed by  the  statute  which  can  only  be  done  after 
the  issuing  of  the  patents."    (Vol.  XIV,  p.  7483.) 

In  his  letter  of  December  30,  1871,  Mr.  Wilson 
wrote  the  Commissioner  of  the  General  Land  Office 
as  follows: 

*'As  I  have  received  no  intimation  as  to  what  has 
been  done,  nor  acknowledgment,  and  as  the  earh^  ap- 
proval of  the  lists  is  a  matter  of  grave  and  most  press- 
ing importance  to  the  Company  in  view  of  very 
heavy  outlays,  and  the  necessity  for  making  imme- 
diately available  the  lands  which  have  been  granted, 
I  am  constrained  again  to  trouble  the  Commissioner 
by  asking  that  the  work  be  pressed  to  completion,  and 
the  requisite  list  of  approval  forwarded  at  the  earliest 
period  possible,  thereby  rendering  legitimate  service 
to  the  Company,  and  obliging  the  undersigned." 
(Vol.  XIV,  p.  74^7,  Record.) 

It  appears  that  patents  to  the  Oregon  and  Califor- 
nia Railroad  Company  issued  under  the  Act  of  July 
25,  1866,  and  amendments  thereof,  and  the  Act  of 
May  4,  1870,  are  listed  in  the  Record  (Vol.  XIV, 
p.  7514-7564),  beginning  with  Patent  No.  1,  issued 
May  9, 1871,  for  32,517.21  acres,  reciting  in  the  patent 
the  Acts  of  July  25,  1866,  and  June  25,  1868,  and  is- 
suance of  Patent  No.  2,  July  12,  1871,  for  72,417.65 
acres  within  place  limits  and  47,829.80  acres  within 
indemnity  limits,  the  patent  reciting  issuance  of  same 
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under  the  Acts  of  July  25,  1866,  and  June  25,  1868, 
showing  a  total  acreage  included  in  these  patents 
issued  under  these  two  acts  of  Congress,  of  152,764.67 
acres,  and  wdth  no  mention  of  the  Act  of  April  10, 
1869.  Patents  Nos.  3,  4,  5,  6,  7  and  8,  dated  from  May 
29,  1872,  down  to  and  including  March  3,  1893,  con- 
veying 462,800.91  acres,  conveyed  under  the  Acts  of 
July  25,  1866,  June  25,  1868,  and  April  10,  1869. 
Patents  Nos.  9  to  211,  from  June  11,  1894,  down  to 
December  7, 1906,  were  issued,  reciting  that  each  was 
issued  under  the  Act  of  July  25,  1866,  only,  and  con- 
veying lands  therein  described  within  primary  limits, 
amounting  to  1,559,120.28  acres,  and  within  indem- 
nity limits  590,419.50  acres,  or  a  total  of  2,149,539.78 
acres,  and  a  grand  total  of  2,765,948.85  acres  pat- 
ented. Patents  issued  under  the  Act  of  May  4, 1870, 
were  begun  to  be  issued  October  9, 1895,  and  extended 
to  March  20,  1903,  covering  a  total  acreage  of  128,- 
618.13  acres. 

It  appears  from  "Defendants'  Exhibit  383"  (Vol. 
XIV,  p.  7564,  Record)  and  "Exhibit  14  to  Stipula- 
tion" (Vol.  IV,  pp.  1717-1720)  that  construction  of 
the  first  section  of  the  East  Side  railroad  was  com- 
I)leted  December  24,  1869,  examined  by  Commission- 
ers appointed  therefor  favorably  reported  December 
31,  1869 ;  such  reports  submitted  by  the  Secretary  of 
the  Interior  January  26, 1870,  to  the  President  of  the 
United  States,  and  its  acceptance  recommended,  and 
such  recommendations  approved  by  the  President 
January  29,  1870,  and  thereafter  the  construction  of 
each  subsequent  section  of  road  was  completed,  in- 
cluding the  twelfth  section,  reports  of  Commissioners 
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transmitted  to  the  Secretary  of  the  Interior,  and  by 
him  to  the  President  of  the  United  States,  with  recom- 
mendations that  each  section  of  road  be  accepted,  and 
approval  of  such  recommendations  by  the  President, 
down  to  November  8,  1889 ;  and  that  the  first  section 
of  the  West  Side  railroad  Avas  completed,  and  the 
report  of  the  Commissioner,  of  date  January  6,  1872, 
approved,  and  the  section  accepted  by  the  Secretary 
of  the  Interior  February  16,  1872,  and  the  second 
section  reported  on  by  Commissioners  on  May  3, 1876, 
and  the  report  approved  and  the  section  accepted  by 
the  Secretary  of  the  Interior  June  3,  1876;  and  that 
pursuant  to  the  official  action  of  these  various  officers, 
the  lands  were  approved  to  be  patented,  and  patents 
were  issued  in  recognition  that  the  companies,  re- 
spectively, had  earned  the  lands  opposite  to  and 
coterminous  with  the  constructed  sections  of  road. 

It  further  appears  from  "Defendants'  Exhibit 
384"  (Vol.  XIV,  p.  7564)  by  the  affidavit  of  H.  Vil- 
lard,  of  date  January  8,  1883,  that  he  was  President 
of  the  Oregon  and  California  Railroad  Company, 
which  had  succeeded  to  and  become  invested  with 
and  was  at  that  time  possessed  of  and  entitled  to  all 
the  grants,  rights,  franchises  and  privileges  conferred 
by  the  Act  of  July  25,  1866,  and  the  Act  of  May  4, 
1870;  that  there  has  been  already  accepted  and  ap- 
proved by  the  United  States,  as  duly  constructed  un- 
der the  provisions  of  these  acts,  those  parts  of  the 
Oregon  and  California  Railroad  between  East  Port- 
land and  Roseburg,  198  miles  in  length,  and  between 
Portland  and  St.  Joseph  and  McMinnville,  about  50 
miles  in  length,  and  that  in  the  summer  of  1881,  and 
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fully  one  year  before  December  1,  1882,  the  work  of 
duly  constructing,  completing  and  equipping  the  re- 
maining parts  of  said  railroad,  as  defined  in  these 
acts,  has  been  prosecuted  by  the  company  continu- 
uously,  actively  and  in  perfect  good  faith,  at  an  actual 
expenditure  of  large  sums  of  money  (several  millions 
of  dollars  in  amount)  and  in  conformity  with  the  will 
and  desire  of  Congi'ess,  as  expressed  in  these  acts, 
that  said  lines  of  railroad  should  be  speedily  and 
thoroughly  completed;   and   that,   within   the   time 
above  mentioned  substantial  progress  has  been  made 
towards  the  completion  of  these  lines,  inasmuch  as  at 
least  45  miles  of  new  road  have,  within  that  time,  been 
constructed,  completed  and  equipped  in  a  thorough 
and  first-class  manner,  and  said  new  mileage  was  at 
that  time  in  full  operation  as  part  of  the  railroad 
system  of  the  company;  and  at  least  20  miles  addi- 
tional to  the  above  were  then  partially  constructed, 
and  further  construction  was  continuing ;  that  by  rea- 
son of  the  mountainous  nature  of  the  country  through 
which  said  lines  were  being  constructed,  and  on  ac- 
count of  other  natural  obstructions,  only  overcome 
with  the  greatest  difficulty  and  labor  and  at  enormous 
expense,  this  mileage  was  all  that  could  be  completed, 
with  the  utmost  diligence,  within  the  time  mentioned ; 
that  at  that  time  the  company  was  vigorously  con- 
tinuing said  construction,  in  entire  good  faith;  and 
that  it  would  continue  the  same  without  unnecessary 
delay  until  its  lines  were  fully  completed  in  the  man- 
ner specified  in  the  acts  above  recited. 

This  affidavit  appears  to  have  been  filed  in  the  Gen- 
eral Land  Office  on  the  15th  day  of  January,  1883. 
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At  the  time  it  was  so  filed  the  company  had  not  com- 
plied with  the  Act  of  July  25,  1866,  or  of  June  25, 
1868,  as  to  construction  of  road  within  time,  and  as 
shown  by  the  reports  made  by  the  company  under  the 
Act  of  June  19,  1878,  (20  Stat.  169)  had  made  its 
official  reports  to  Congress  showing  sales  of  these 
lands  from  June  30,  1879,  for  the  half  year  ending 
June  30, 1883,  Vol.  IV,  p.  1590-1598)  in  which  reports 
the  United  States  was  advised  that  the  company,  in 
selling  these  lands,  was  in  some  instances  selling  them 
for  more  than  $2.50  per  acre,  and  that  the  Secretary 
of  the  Interior  recommended  approval  of  the  lands 
for  patent  and  the  President  of  the  United  States 
caused  patents  to  be  issued  for  the  lands  opposite  to 
and  coterminous  with  the  constructed  portions  of 
road,  and  the  company  has  continuously  asserted  title 
to  these  lands  under  these  patents,  has  sold  and  con- 
veyed the  same,  has  mortgaged  the  same,  as  shown  by 
the  record,  without  any  action  being  taken  by  Con- 
gress looking  to  an  attempt  to  forfeit  the  grant  for 
alleged  breach  of  the  so-called  condition  subsequent 
claimed  to  be  created  by  the  proviso  of  April  10, 1869, 
and  the  words  of  Section  4  of  the  Act  of  May  4, 1870, 
until  the  passage  of  the  Joint  Eesolution  of  April  30,' 
1908,  under  which  this  suit  is  being  prosecuted  bv  the' 
United  States. 

On  January  1,  1886,  the  Oregon  road  was  con- 
structed and  in  operation  from  Portland,  as  herein- 
before shown  (Vol.  IV.,  pp.  1717-1720),  and  there 
remained  only  the  unconstructed  portion  of  the  road 
from  a  point  one  and  one-half  miles  south  of  Ashland 
to  the  boundary  line  between  Oregon  and  California, 
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a  distance  of  24.125  miles. 

As  we  have  seen,  it  appears  from  the  stipulation 
of  the  parties,  as  shown  by  Exhibit  No.  10  to  the  Joint 
and  Several  Answer  Vol.  II.,  pp.  1149-1151,  Record), 
that  certain  suits  had  been  brought  by  the  United 
States  against  the  Oregon  and  California  Railroad 
Company  in  the  United  States  Circuit  Court  for  the 
District  of  Oregon,  to  quiet  title  to,  and  cancel  pat- 
ents for,  lands  of  the  said  company's  East  Side  land 
grant,  in  which  the  pleadings  and  proofs  showed 
sales  in  quantities  exceeding  160  acres  to  single  pur- 
chasers, and  at  prices  exceeding  $2.50  per  acre,  with- 
out objection  made  by  the  United  States  to  any  such 
sales  because  of  quantity  of  land  sold  to  one  pur- 
chaser, or  sale  price.  The  first  of  these  suits  referred 
to  was  begun  February  3, 1892,  and  the  last  February 
27,  1901.  The  first  suit  involved  240  acres  of  land 
sold  to  John  A.  Hurlburt  for  $720,  and  the  issues  were 
finally  determined  by  the  Supreme  Court  of  the 
United  States  in  United  States  vs.  Oregon  and  Cali- 
fornia Railroad  Company  et  al.,  in  176  U.  S.  28. 

It  appears  from  the  testimony,  in  addition  to 
what  has  been  stipulated,  that  about  10,000  applica- 
tions to  purchase  quarter  sections  of  timber  lands  be- 
longing to  the  company  at  $2.50  per  acre,  have  been 
made  to  the  company  and  refused  since  the  com- 
mencement of  the  first  Lafferty  suit  about  that  time 
up  to  July  30,  1912,  and  that  these  applications  are 
made  usually  in  this  way :  Some  person  comes  into  the 
office  of  the  company  with  a  bunch  of  applications, 
anywhere  from  5  to  10  up  to  50  or  100,  and  presents 
one  application  and  tenders  the  sum  of  $400  with  it, 
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and  that  being  rejected,  this  person  follows  by  pre- 
senting another  application  and  tendering  the  same 
$400,  and  that  being  rejected  the  process  is  gone 
through  with  the  entire  bunch  that  the  party  brings 
in.  This  party  is  attorney  or  agent  for  the  applicant, 
or  at  least  claims  so  to  be,  and  in  nearly  all  cases  the 
blanks  used  by  these  so-called  applicants  are  printed 
forms.  It  appears  from  the  testimony  that  there 
were  7,991  applications  in  the  hands  of  the  Land  Com- 
missioner of  the  Company  on  March  1, 1909,  covering 
6,168  quarter  sections,  or  in  some  cases  less,  and  oc- 
casionally an  80  acres.  When  these  applications  were 
tabulated  on  March  1,  1909,  there  were  4,749  tracts 
of  land,  each  covered  by  one  application ;  there  were 
1,079  tracts,  each  covered  by  two  applications ;  256 
tracts,  each  covered  by  three  applications ;  54  tracts, 
each  covered  by  four  applications ;  8  tracts,  each  cov- 
ered by  five  applications,  and  4  tracts,  each  covered 
by  six  applications.  (Vol.  IV.,  pp.  1958-1960,  Rec- 
ord.) 

The  form  of  patent  issued  under  contract  No,  5394, 
being  the  third  item  of  Exhibit  No.  9  of  the  Answer, 
omitting  descriptions,  is  as  follows : 

''The  United  States  of  America. 
"To  all  to  whom  these  presents  shall  come.  Greeting : 

"Whereas,  by  the  Acts  of  Congress  approved  July 
25,  1866,  June  25,  1868,  and  April  10,  1869,  to  aid  in 
the  construction  of  a  railroad  and  telegraph  line  from 
Portland  in  Oregon,  thence  southerly  through  the 
Willamette,  Umpqua  and  Rogue  River  valleys  to  the 
southern  boundary  of  Oregon.  Authority  is  given  to 
the  Oregon  and  California   Railroad  Company  of 
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Oregon,  a  corporation  existing  under  the  laws  of  the 
state  to  construct  a  railroad  and  telegraph  line,  under 
certain  conditions  and  stipulations  as  expressed  in 
said  Acts  and  provision  is  made  for  granting  to  the 
said  company  every  alternate  section  of  public  land 
designated  by  odd  numbers,  to  the  amount  of  ten  al- 
ternate sections  per  mile  on  each  side  of  the  said  rail- 
road on  the  line  thereof  and  within  the  limits  of 
twenty  miles  on  each  side  of  said  road,  not  sold,  re- 
served or  otherwise  disposed  of  by  the  United  States, 
and  to  which  a  pre-emption  or  homestead  claim  may 
not  have  attached  at  the  time,  the  line  of  said  road  is 
definitely  fixed. 

And  Whereas,  it  is  further  enacted  in  said  section 
that  when  any  of  said  alternate  sections  or  parts  of 
sections  shall  be  found  to  have  been  granted,  sold,  re- 
served, occupied  by  homestead  settlers,  pre-empted  or 
otherwise  disposed  of,  other  lands  designated  as 
aforesaid  shall  be  selected  by  said  company  in  lieu 
thereof,  under  the  direction  of  the  Secretary  of  the 
Interior,  in  alternate  sections  designated  by  odd  num- 
bers as  aforesaid  nearest  to,  and  not  more  than  ten 
miles  beyond  the  limits  of  said  first  named  alternate 
sections. 

And  Whereas,  official  statements  from  the  Secre- 
tary of  the  Interior  have  been  filed  in  the  General 
Land  Office,  that  Commissioners  appointed  by  the 
President  under  the  provisions  of  the  fourth  section 
of  said  Act  of  July  25,  1866,  have  reported  to  him 
that  the  said  Oregon  and  California  Railroad  and 
Telegraph  Line  commencing  at  a  point  in  East  Port- 
land, in  the  County  of  Multnomah,  State  of  Oregon, 
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and  ending  at  a  point  on  the  boundary  between  the 
States  of  Oregon  and  California,  where  it  joined  the 
California  and  Oregon  Railroad  a  distance  of  three 
hundred  and  sixty  miles  has  been  constructed  and 
fully  completed  and  equipped  in  the  manner  pre- 
scribed by  said  Act. 

And  Whereas,  that  portion  of  said  road  lying  be- 
tween the  City  of  Portland,  Oregon,  and  the  town  of 
Roseburg,  in  Township  27  South,  Range  5  West,  a 
distance  of  one  hundred  and  ninety-seven  miles  was 
completed  within  the  time  prescribed  by  the  law,  and 
the  balance  of  the  road  was  completed  after  the  ex- 
piration of  such  time.  And  Whereas  certain  tracts 
of  land  have  been  selected  by  the  duly  authorized 
agents  of  the  Oregon  and  California  Railroad  Com- 
pany as  shown  by  such  agent 's  original  lists  of  selec- 
tions approved  by  the  local  land  officers  and  now  on 
file  in  this  office.  And  Whereas  said  tracts  of  land 
lie  within  the  indemnity  limits  of  said  grant  and  are 
particularly  described  as  follows,  to-wit ' ' : 

(Description  omitted.) 

The  said  tracts  of  land  as  described  in  the  forego- 
ing make  the  aggregate  area  of  ninety-seven  thousand 
nine  hundred  and  twenty-nine  acres  and  sixty-seven 
hundredths  of  an  acre  (97,829.67). 

Now,  Know  Ye,  that  the  United  States  of  America 
in  consideration  of  the  premises  and  pursuant  to  the 
said  Acts  of  Congress  have  given  and  granted,  and 
by  these  presents  do  give  and  grant  unto  the  said 
Oregon  and  California  Railroad  Company  of  Oregon, 
and  to  its  assigns  all  the  tracts  of  land  selected  as 
aforesaid  and  described  in  the  foregoing,  yet  exclud- 
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ing  and  excepting  from  the  transfer  by  these  presents 
*  All  Mineral  Lands'  should  any  such  be  found  to  exist 
in  the  tracts  described  in  the  foregoing,  but  this  ex- 
clusion and  exception  according  to  the  terms  of  the 
statute  'shall  not  be  construed  to  include  coal  and  iron 
lands.' 

To  have  and  to  hold  the  said  tracts  with  the  appur- 
tenances unto  the  said  'Oregon  and  California  Rail- 
road Company  of  Oregon,'  and  to  its  assigns  forever 
with  the  exclusion  and  exception  as  aforesaid. 

In  testimony  whereof,  I,  Benjamin  Harrison, 
President  of  the  United  States  of  America,  have 
caused  these  letters  to  be  made  patent,  and  the  seal  of 
the  General  Land  Office  to  be  hereunto  affixed. 

Given  under  my  hand  at  the  City  of  Washington, 
this,  the  third  day  of  March,  in  the  year  of  our  Lord, 
One  thousand  eight  hundred  and  ninety-three,  and  of 
the  Independence  of  the  United  States  the  one  hun- 
dred and  seventeenth. 

(Seal) 
By  the  President,  BENJAMIN  HARRISON, 

E.  MACFARLAND,  Asst.  Secretary." 

All  other  patents  issued  are  in  the  same  form,  ex- 
cepting that  reference  is  not  generally  made  in  many 
of  them  to  the  Act  of  April  10, 1869,  but  does  appear 
in  this  patent  and  in  some  others.  There  is  a  sched- 
ule showing  the  amount  of  land  patented,  compiled 
by  years  separately  stated,  and  showing  the  Acts  of 
Congress  which  are  recited  in  such  patents,  attached 
to  and  made  a  part  of  the  Joint  and  Several  Answer 
of  the  Oregon  and  California  Railroad  Company,  the 
Southern  Pacific  Company,  and  Stephen  T.  Gage, 
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marked  Exhibit  11  (Vol.  II.,  p.  1152)  as  hereinbe- 
fore set  out  at  page  of  this  statement. 

It  appears  from  the  testimony  (Vol.  V.,  pp.  2404^ 
2414,  and  Defendants'  Exhibits  288,  336,  337,  338, 
Vol.  XIII.,  p.  6835,  and  Vol.  XIV.,  pp.  7303-7306), 
that  under  the  provisions  of  the  Act  of  July  25,  1866, 
the  Oregon  and  California  Railroad  Company  has 
continuously  carried  the  property  and  troops  of  the 
United  States,  free  of  cost,  between  Portland,  Ore- 
gon, and  Roseville  Junction,  and  has  continued  to  do 
so  from  the  first  operation  of  the  road  as  far  as  the 
same  was  constructed,  and  has  at  all  times  done  so 
from  the  first  operation  of  any  portion  of  the  con- 
structed part  of  the  road,  and  has  done  so  as  required 
by  the  United  States  in  accordance  with  the  pro- 
visions of  the  statute,  and  the  requisitions  of  the 
United  States  made  through  its  proper  officers ;  and 
that  this  transportation  in  value  amounted  to  the  siun 
of  $315,828.34  (Defendants'  Exhibit  288)  between 
1906  and  1910,  and  an  estimated  like  amount  prior  to 
1906,  on  so  much  of  the  road  as  lies  between  Portland 
and  the  Oregon  and  California  state  line ;  and  for  the 
entire  line  between  Roseville  Junction  and  Portland; 
the  sum  is  more  than  $1,250,000 ;  and  that  all  of  said 
sums  were  on  account  of  free  movement  of  traffic  for 
United  States  as  required  by  the  Act  of  July  25, 1866, 
section  5  (14  Stat.  239). 

It  also  appears  that  from  April  1,  1870,  to  April 
30,  1911,  the  company  had  paid  in  taxes  on  these 
lands  granted,  the  sum  of  $1,827,234.10  (Defendants' 
Exhibit  289;  and  testimony  of  Robert  Adams,  Vol. 
v.,   p.   2137;   J.   B.   Eddy,   Vol.  V.,  p.  2552;  P.  A. 
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Worthington,  Vol.  V„  p.  2572;  and  Defendants'  Ex- 
hibits 319,  Vol.  XIII.,  p.  7150;  320,  Vol.  XIII.,  p. 
7167;  321,  Vol.  XIV.,  p.  7251;  331,  Vol.  XIV.,  p. 
7263;  359,  Vol.  XIV.,  p.  7346);  and  that  the  total 
taxes  paid  on  these  lands  from  April  1, 1870,  to  April 
30,  1913,  is  $2,758,094.07.  It  also  appears  that  the 
Company  has  expended  in  advertising  these  lands, 
$34,784.85 ;  in  examining,  cruising  and  grading  these 
lands,  $142,651.40;  in  surveying  fees  to  the  United 
States,  $145,977.26;  that  it  expended  about  $2,500,000 
between  March  28,  1887,  and  January  3,  1888,  in  con- 
struction of  24.135  miles  from  a  point  one  and  one- 
half  miles  south  of  Ashland  to  the  Oregon  and  Cali- 
fornia state  line. 

It  also  appears  from  Defendants'  Exhibit  257 
(Vol.  XI.,  p.  5789,  to  and  including  Vol.  XII.,  pp. 
6037-6449),  that  it  has  sold  and  conveyed  various 
parcels  of  these  granted  lands  from  1873  to  January 
16,  1907,  claiming  to  hold  title  in  fee  simple  without 
particular  regard  to  the  Act  of  April  10, 1869,  or  Sec- 
tion 4  of  the  Act  of  May  4, 1870 ;  and  as  shown  by  this 
exhibit,  that  deeds  were  executed  and  delivered  to  the 
various  vendees,  upon  payment  of  the  purchase 
price,  and  recorded  by  the  vendees  in  the  office  of  the 
County  Recorder  or  County  Clerk  having  charge  of 
the  Records  of  Deeds  in  the  various  counties  in 
which  the  lands  conveyed  were  situated ;  and  that  this 
record  began  about  the  time  these  conveyances  were 
made  from  1870  down  to  and  including  the  year 
1907;  and  that  these  records  are  public  records 
Tuider  the  recording  acts  of  the  State  of  Oregon. 
Each  deed  so  recorded  showed  acreage  sold  and  con- 
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sideration  paid,  and,  in  some  instances,  contracts  of 
sale  showing  acreage  sold  and  considv^ration  paid, 
where  recorded. 

It  does  not  appear  that  the  United  States,  by  its 
Department  of  Justice,  or  Department  of  the  In- 
terior, or  its  General  Land  Office,  or  any  officer  hav- 
ing jurisdiction  over  these  lands  while  the  roads  were 
in  process  of  construction  or  at  any  time,  ever  ob- 
jected to  the  way  and  manner  in  which  the  company 
vras  administering  the  grants  and  disposing  of  its 
lands,  or  ever  objected  to  the  non-enforcement  of  the 
so-called  ''actual  settler"  clause,  or  that  there  was 
ever  an}"  correspondence  directly  relating  to  the 
same  excepting  the  correspondence  referred  to  be- 
tween Attorney  General  Williams  and  Secretary 
Delano  as  hereinbefore  set  out;  and  it  does  not  ap- 
pear that  Congress  ever  took  any  action  to  enforce 
the  so-called  "actual  settler"  clause  or  made  any 
attempt  to  forfeit  either  of  these  grants  for  any 
breach  of  such  "actual  settler"  clause,  until  the  pas- 
sage of  the  Resolution  of  April  30, 1908,  under  which 
this  suit  is  being  prosecuted.  The  attitude  of  the 
United  States  toward  this  subject  as  expressed  by  the 
opinion  of  Attorney  General  Devens,  of  date  Octo- 
ber 26,  1880  (16  Op.  At.  Gen.  572),  being  that  the 
executive  department  of  the  Government  could  not 
take  advantage  of  a  breach  of  a  condition  subsequent 
in  such  a  grant  unless  specifically  authorized  to  do  so 
by  Congress.  The  defendants  also  claim  waiver  by 
operation  of  law,  and  implied  repeal  of  the  so-called 
"actual  settler"  clause  of  the  Act  of  April  10,  1869, 
and  Section  4  of  the  Act  of  May  4,  1870    (if  such 
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*' actual  settler"  clause  is  or  ever  was  enforcible),  by 
the  passage  of  the  following  statutes : 

(1)  Act  of  May  3,  1875  (18  Stat.  519),  the  same 
being  ''An  Act  for  the  relief  of  settlers  on  lands 
within  railroad  limits"; 

(2)  Act  of  June  3,  1878  (20  Stat.  89),  the  same 
being  "An  Act  for  the  sale  of  timber  lands  in  the 
States  of  California,  Oregon,  Nevada  and  in  Wash- 
ington Territory  " ; 

(3)  Act  of  May,  3,  1879  (20  Stat.  472),  the  same 
being  "An  Act  to  grant  additional  rights  to  home- 
stead settlers  on  public  lands  within  railroad  limits"; 

(4)  Act  of  January  31,  1885  (23  Stat.  296),  the 
same  being  "An  Act  to  declare  forfeiture  of  certain 
lands  granted  to  aid  in  the  construction  of  a  railroad 
in  Oregon"; 

(5)  Act  of  September  29, 1890  (26  Stat.  496),  the 
same  being  "An  Act  to  forfeit  certain  lands  hereto- 
fore granted  for  the  purpose  of  aiding  in  the  con- 
struction of  railroads,  and  for  other  purposes,"  com- 
monly known  as  the  "General  Forfeiture  Act"; 

*"  (6)  Act  of  March  3, 1887  (24  Stat.  556) ,  the  same 
being  "An  Act  to  provide  for  the  adjustment  of  land 
grants  made  by  Congress  to  aid  in  the  construction 
of  railroads  and  for  the  forfeiture  of  unearned  lands, 
and  for  other  purposes"; 

(7)  Act  of  March  3,  1891  (26  Stat.  1097),  repeal- 
ing the  pre-emption  law ; 

(8)  Act  of  March  3,  1891  (26  Stat.  1093),  the 
same  being  "An  Act  to  amend  section  eight  of  an  act 
approved  March  3rd,  1891,  entitled  'An  Act  to  repeal 
timber  culture  laws  and  for  other  purposes,'  "  com- 
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monly  known  as  the  Statute  of  Limitations ; 

(9)  Act  of  March  3,  1896  (29  Stat.  42),  The  same 
being  **An  Act  to  provide  for  the  extension  of  the 
time  within  which  suits  may  be  brought  to  vacate  and 
annul  land  patents,  and  for  other  purposes"; 

(10)  Act  of  March  3,  1891  (26  Stat.  1095-1099), 
the  same  being  "An  Act  to  repeal  timber  culture 
laws,  and  for  other  purposes,"  the  same  being  a  Stat- 
ute of  Limitations ; 

(11)  Act  of  June  4,  1897  30  Stat.  11-35-36-37), 
the  same  being  an  Act  providing  for  Forest  Reserve 
lieu  lands  selections; 

(12)  The  so-called  "innocent  purchaser"  act  (37 
Stat.  320),  entitled  "An  Act  Supplementing  the 
joint  resolution  of  Congress  approved  April  thir- 
tieth, nineteen  hundred  and  eight,  entitled  'Joint 
resolution  instructing  the  Attorney  General  to  in- 
stitute certain  suits, '  and  so  forth. ' ' 

It  also  appears  from  the  testimony  (Vol.  V.,  pp. 
2443-2461),  that  the  East  Side  Company  commenced 
construction  in  East  Portland  on  April  i6,  1868,  and 
that  in  July  of  that  year  the  line  of  the  road  was  laid 
out  and  more  or  less  grading  was  being  done,  and 
groups  of  men  were  scattered  along  from  place  to 
place,  covering  a  distance  of  several  miles,  extending 
between  Hubbard  and  what  is  now  Woodburn,  and 
in  the  vicinity  of  Gervais,  Marion  County,  Oregon; 
and  that  there  was  grading  in  the  vicinity  of  that 
place,  and  there  was  grading  also  between  Oregon 
City  and  Portland,  scattered  along  from  about  Stark 
Street,  in  East  Portland,  approximately  up  to  w^here 
the  town  of  Gervais  now  is,  about  13  or  14  miles  from 
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Salem;  and  Mr.  Gaston  estimated  the  cost  of  this 
work  done  by  the  East  Side  Company,  in  the  spring 
and  summer  of  1868  and  up  to  February  1,  1869,  at 
$150,000  (Vol.  v.,  p.  2423,  Record).  It  also  appears 
(Vol.  XIII.,  pp.  6783-4,  Record,  Defendants'  Ex- 
hibits 284^285),  that  the  California  and  Oregon 
Railroad  Company  filed  its  assent  within  one  year 
after  the  passage  of  the  Act  of  July  25,  1866,  as  re- 
quired by  section  6  thereof,  and  also  completed  the 
construction  of  the  first  twenty  miles  of  its  road 
within  the  time  required  thereby. 

It  appears  from  the  record  that  voluminous  testi- 
mony has  been  offered,  oral  and  documentary,  on 
behalf  of  the  defendants-appellants,  tending  to  show 
that  these  lands  involved  in  suit  (where  they  have 
any  value)  are  chiefly  valuable  for  timber,  and  that, 
they  are  unfit  for  and  incapable  of  settlement,  and 
are  unfit  for  any  agricultural,  horticultural  or  other 
such  use;  that  it  Avould  cost  from  fifty  to  five  hun- 
dred dollars  per  acre  to  remove  the  timber  and 
stumps  and  render  the  lands  fit  for  cultivation  or  any 
settlement  purpose,  even  where  there  is  sufficient  soil 
or  where  conditions  by  reason  of  elevation  or  topog- 
raphy would  permit  cultivation  or  use. 

There  is  voluminous  testimony  on  the  part  of  the 
Government  tending  to  show  that  the  major  portion 
of  these  lands  covered  with  timber,  involved  in  this 
suit,  are,  when  the  timber  has  been  removed  and  the 
lands  have  been  cleared  by  grubbing  the  stumps  and 
burning  the  brush,  fit  for  cultivation  and  settlement 
and  would  thereby  be  adapted  to  agricultural,  horti- 
cultural and  other  such  uses,  and  that  the  soil  of  the  • 
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major  portion  of  these  lands  thus  covered  with  tim- 
ber, when  the  timber  has  been  removed,  is  suitable 
for  such  settlement  purposes. 

The  status  of  these  grants  also  appears  from  De- 
fendants' Exhibit  258  (Vol.  XIII,  pages  6691-6698) 
as  follows: 

B.  A.  McA.,  May  11,  1912. 

Status,  as  of  date  May  1,  1912,  of  that  part  of  the 
grant  situated  in  Oregon,  made  by  act  of  Congress 
approved  July  25, 1866,  to  the  California  and  Oregon 
Eailroad  Company,  and  to  ''such  company  organized 
under  the  laws  of  Oregon  as  the  Legislature  of  said 
State  shall  designate," — known  in  Oregon  as  the 
"East  Side  Grant." 
Total    acres    in  Primary 

Limits 3,823,426.71 

Acres  Lost  for  which  the 

Company  is  entitled  to 

indemnity. 
Corvallis  &  Yaquina   Bay 

Wagon      Road      Grant 

July  4,  1866  12,687.85 

Willamette  Valley  &  Cas- 
cade Mountain  Wagon 

Road     Grant     July     5, 

1866 19,577.45 

Oregon    Central   Military 

Wagon      Road      Grant 

July  2,  1864 26,398 .  36 

Donation  Land  Claims .  .  1,143,925 .  70 

Swamp  Lands 240 .  98 

State  Selections  74,288.56 
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Private  Entries   407,486.27 

Mineral  Entries 9,516.60 

Fort  Lane  Military  Reser- 
vation    113.24 


1,694,235.01 

Acres  Lost  for  which 
Company  is  not  entitled 
to  indemnity. 

Roseburg  &  Coos  Bay 
Wagon  Road  Grant 
March  3, 1869. 

These  lands  inured  to  the 
Railroad  Grant  but 
were  erroneously  pat- 
ented by  the  U.  S.  to 
the  Wagon  Road  Com- 
p  a  n  y  and  Railroad 
Company  has  no  re- 
course         33,814.40     1,728,049.41 

Acres  which  have  inured 

to  the  Grant  Patented.  .1,795,664.71 

Patents  applied  for 20,366.38 

Patents   not   yet   applied 

for— Surveyed 51,732.21 

Patents   not   yet   applied 

for— Unsurveyed   227,974.00    2,095,377.30 

Total  Acres  in  Indemnity 

Limits 1,791,523.13 
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Acres  Lost. 

Indian  Reservation 845.68 

Corvallis  &  Yaquina  Bay 

Wagon  Road  Grant  . .  .      37,824.72 
Willamette    Valley    and 
Cascade     Mountain 
Wagon  Road  Grant  . . .      37,833.01 
Oregon    Central    Military 

Wagon  Road  Grant   ..      22,321.84 
Roseburg    &    Coos     Bay 

Wagon  Road  Grant  . . .      26,771.59 
Donation  Land  Claims..      55,874.26 

Swamp  Lands 1  572  39 

State  Selections  31  947  gg 

Private  Entries   81,062.21 

Private  Entries  Pending.        3,237.40 

Mineral  Entries  600.86 

Oregon  Central  R.  R.  Co. 
(West  Side  Co.)  Pri- 
mary Patents 3,409.07 

Northern    Pacific    R.    R. 
.  Co.  Lieu  Selections  Pat- 

^^*ed 15,538.94 

Northern  Pacific  R.  R. 
Co.  Lieu  Selections 
lending 7,915.68 

326,855.24 
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Acres  Reserved  hj  U.  S. 

National  Forests 490,327 .  88 

Klamath  Irrigation  pro- 
ject    645.95 


490,973.83       817,829.07 
Acres  which  have  inured 

to  Grant. 

Patented 955,045.51 

Patents  applied  for 4,296.00 

Selected  —  not  certified  — 

may  be  rejected 5,710.46      965,052.06 

Acres  which  are  available 

for    future    selection — 

Unsurveyed 8,640.00         8,640.00 

Acres  Primary  Lost 

which  Company  is  en- 
titled to  indemnity  ....  1,694,235.01 
Acres    Indemnity    Pat- 
e  n  t  e  d  and  Patents 

Applied  for 965,052.06 

Acres  Indemnity  available 

for  future  selection ....        8,640 .  00       973,692 .  06 


Acres  Primary  Lost  for 
which  no  Indemnity  is 
available 720,542.95 

Acres  Primary  Lost  on  ac- 
count of  error  in  U.  S. 
General     Land     Office 
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whereby  patent  issued 
for  Roseburo-  and  Coos 
Bav  Wao-on  Road  ....  33,814.40 


Total  Deficit  in  Grant ....  754,367 .  35 

If  National  Forest  Lands 

Could  be  selected 490,327.88 

The  deficit  would  be  re- 
duced to  264,029.47 

Status,  as  of  date  May  1,  1912,  or  grant  made  by 

act  of  Congress  approved  May  4,  1870,  to  Oregon 

Central  Railroad  Company, — known  as  "West  Side 

Grant. ' ' 

Total  area  in  Primary 
Limits 501,807.38 

Acres  Lost  for  which  the 
Company  is  entitled  to 
indemnity. 

Donation  Land  Claims.  . .    197,692.94 

Swamp  Lands 997,42 

State  Selections   9,680. 15 

Private  Entries   37,238.01 

Oregon  and  California  R. 

R.  Co.,  Primary 14,204.31 

Oregon  and  California  R. 
R.  Co.,  Indemnity  Selec- 
tions and  Patents 41,190.76 

Acres  Lost  for  which  the 
Company  is  not  entitled 
to  Indemnity 301,003.59 
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Quadrant   103,730.16       404,733.75 

Acres  which  have  inured 

to  grant  Patented 96,844.98 

Patents  applied  for 128,97 

Patents   not   yet    applied 

for 99.68          97,073.63 

Total  Acres  in  Indemnity 

Limits 123,907.97 

Acres  Lost. 

Donation  Land  Claims . .        7,347 .  18 

Swamp  Lands 97 .  31 

State  Selections  6,924.93 

Private  Entries 12,842.70 

Quadrant 58,853.18 

Northern  Pacific  R.  R.  Co. 

Lieu  Selection 40.  86,105.30 

Acres  which  have  inured 

to  Grant. 

Patented   37,788.67 

Acres  which  are  available 

for  future  selection. 
Unsurveyed  14 .  00 

Acres  of  Primary  Lost  for 
which  Company  is  en- 
titled to  indemnity 301,003.59 

Acres  Indemnity  Patented     37,788 .  67 

Acres  of  Indemnity  which 
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are  available  for  future 

Selection   14.00  37,802.67 


Acres    of    Primary    Lost 

for  which  no  Indemnity 

is  available 263,200.92 

It  appears  as  shown  by  Defendants'  Exhibit  276 
(Vol.  X'lII,  pages  6721-6775)  that  selection  lists 
were  certified,  approved,  and  lands  patented  continu- 
ously from  July  28,  1870,  as  to  selection  lists  and 
1891  as  to  first  patent,  down  to  February  2,  1905,  and 
that  these  selection  lists  were  acted  upon  by  the  Com- 
missioner of  the  General  Land  Office,  patents  issued 
by  the  direction  of  the  President  of  the  United  States, 
and  delivered  to  the  Oregon  and  California  Railroad 
Company  as  conveying  or  evidencing  title  to  the 
lands,  and  for  all  purposes  for  which  patents  of  the 
United  States  are  customarily  issued. 

Oregon  and  California  Railroad  Company,  South- 
ern Pacific  Company,  Stephen  T.  Cage,  individually 
and  as  trustee,  the  defendants-appellants,  contend  in 
substance : 

(1).  That  the  Act  of  July  25,  1866,  vested  the 
title  of  the  East  Side  grant  in  the  East  Side  com- 
pany as  of  date  October  20,  1868,  when  it  was  desig- 
nated by  the  Legislative  Assembly  of  the  State  of 
Oregon,  at  the  request  of  the  Company,  pursuant  to 
the  Act  of  July  25,  1866,  and  that  this  title  took  ef- 
fect as  of  date  July  2e5, 1866,  and  could  not  be  affected 
by  the  provisions  of  the  Act  of  April  10,  1869,  or  the 
title  thereby  granted  debased  by  the  proviso  of  the 
last  mentioned  act,  known  as  the  "actual  settler" 
clause. 
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(2).     That,  assuming  that  the  Act  of  April  10, 

1869,  and  section  4  of  the  Act  of  May  4,  1870,  is  en- 
forcible  and  applies  to  such  lands  as  are  adapted  to 
settlement,  and  that  the  "actual  settler"  clause  has 
not  been  abrogated  or  waived  by  legislation  or 
estopped,  the  Acts  of  Congress  of  July  25,  1866,  and 
May  4,  1870,  were  passed  for  the  primary  purpose 
of  constructing  a  railroad  as  a  national  highway,  and 
were  not  passed  for  the  purpose  of  promoting  the 
settlement  of  the  public  lands ;  and  that  any  provision 
in  the  Act  of  April  10,  1869,  or  the  Act  of  May  4, 

1870,  for  the  benefit  of  settlers,  must  be  taken  in 
subordination  to  this  primary  purpose,  and  must  give 
w^ay  until  the  discharge  of  the  obligations  incurred  by 
sale  or  redemption  of  bonds  issued  for  constructions 
funds  for  construction  of  roads. 

(3).  That  the  settlement  clause  of  the  Act  of 
April  10,  1869,  and  of  section  4  of  the  Act  of  May  4, 
1870,  is  not  a  condition  subsequent. 

(4).  That  Congress  was  without  lawful  authority 
on  April  10,  1869,  to  annex  a  new  condition,  by 
amendment  or  otherwise,  to  the  land  grant  made  by 
the  Act  of  July  25,  1866,  for  the  reason  that  the  Cali- 
fornia and  Oregon  Railroad  Company  filed  its  assent 
within  one  year,  and  completed  the  first  section  of 
20  miles  of  said  railroad  within  two  years  after  the 
passage  of  the  act,  and  had  the  right  to  earn  the  en- 
tire grant  made  of  the  lands  from  Roseville  Junc- 
tion, California,  to  Portland  in  Oregon;  and  for  the 
further  reason  that  neither  the  California  and 
Oregon  Railroad  Company  nor  the  East  Side  com- 
pany was  in  default  on  April  10,  1869. 
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(5).  That  the  so-called  ''actual  settler"  clause  in 
the  Act  of  April  10,  1869,  and  section  4  of  the  Act  of 
May  4,  1870,  construed  so  as  to  give  effect  to  the 
primary  policy  of  Congress  and  to  carry  out  the  pur- 
pose of  the  granting  acts  in  the  light  of  long  con- 
tinued, contemporaneous,  and  permitted  construction 
of  these  acts,  as  evidenced  by  the  record,  and  sub- 
sequent legislation  of  Congress  relating  to  land 
grants  and  public  lands,  did  not  create  a  condition 
subsequent. 

(6).  That  the  United  States  has  waived  its  right 
to  enforce  the  so-called  ''actual  settler"  clause,  as- 
suming that  its  words  create  a  condition  subsequent, 
and  it  has  so  waived  its  right  by  long-continued  ac- 
quiescence and  affirmative  action  and  legislation  with 
full  knowledge  of  continued  breaches  by  the  com- 
pany, from  the  earliest  administration  of  the  grants 
to  the  passage  and  enforcement  of  the  Act  of  August 
20,  1912;  and  that  the  United  States  is  estopped,  in 
view  of  all  the  facts  and  circumstances,  to  enforce 
the  "actual  settler"  clause,  whether  a  condition  sub- 
sequent or  a  covenant  or  trust. 

(7).  That  a  condition  subsequent  must  be  not  only 
express  or  implied,  but  legal,  definite,  and  certain, 
and  reasonably  possible  of  performance,  and  not 
repugnant  to  the  nature  of  the  estate  to  which  it  is 
annexed.  And  in  the  absence  of  express  limitation, 
a  condition  subsequent  must  be  capable  of  perform- 
ance within  a  reasonable  time,  and  continually  and 
regularly  kept  thereafter;  and  that  if,  within  a  rea- 
sonable time  after  the  title  vested  in  the  company  to 
any  part  of  these  lands,  the  company  could  not  sell 
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them  to  *' actual  settlers"  for  the  price  named,  in  the 
quantities  specified,  the  condition  became  impossible 
of  performance  and  was  thereby  discharged;  and 
that  the  same  result  would  follow  where  performance 
of  the  condition  was  rendered  impossible,  or  its  per- 
formance by  the  company  made  practically  impos- 
sible by  legislative  enactment  by  the  United  States; 
and  that  the  proof  shows  that  there  was  at  no  time 
since  the  title  vested  in  the  company,  practical  ability, 
or  possibility,  to  sell  these  lands  to  "actual  settlers" 
for  the  price  named,  in  the  quantities  specified,  be- 
cause of  the  character  of  the  granted  lands,  their 
situation  and  location,  and  because  they  were  unfit 
for  disposition  under  the  settlement  laws,  in  accord- 
ance with  the  terms  of  the  condition ;  and  that,  there- 
fore, the  condition  has  become  impossible  of  perform- 
ance and  has  been  discharged. 

(8).  That  the  terms  of  the  "actual  settler"  clause 
are  so  indefinite  and  uncertain  as  that  the  company 
could  not,  under  its  terms,  fairly  construed,  ascer- 
tain the  legal  measure  of  its  duty  so  as  to  perform 
the  same;  and  that  the  "actual  settler"  clause  must 
fail  of  enforcement  unless  it  is  construed  to  apply 
to  that  period  of  time  between  the  date  of  the  Act 
and  the  construction  of  sections  of  road,  the  accept- 
ance of  the  same,  and  the  direction  of  the  President 
to  issue  patents  for  lands  earned  by  such  construc- 
tion. 

(9).  That  the  "actual  settler"  clause  is  repugnant 
to  the  grant  and  could  not  have  been  enforced  with- 
out destruction  of  the  primary  and  dominant  pur- 
pose of  Congress  to  aid  in  the  construction  of  road. 
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(10).  That  the  "actual  settler"  clause,  if  ever  en- 
forcible,  should  be  limited  to  -actual  settlers"  who 
went  upon  the  lands  prior  to  the  issuance  of  patents 
or  at  least  prior  to  the  time  when  the  President  ap- 
proved the  reports  of  the  Commissioners  who  ex- 
amined the  sections  of  constructed  road  and  directed 
patents  to  issue. 

(11).  That  when  patents  issued,  that  was  a  deter- 
mination that  the  -actual  settler"  clause  no  longer 
applied  to  the  lands  thereby  conveved,  excepting-  as 
to  such  settlers  as  may  then  have  been  upon  the  lands 
under  the  provisions  of  the  act. 

(12).     That  the  Statute  of  Limitations  applies  to 
this  suit,  and  that  as  to  all  lands  patented  more  than 
five  years  prior  to  the  commencement  of  suit  which 
were  issued  prior  to  March  2, 1896,  the  suit  is  barred  ; 
and  as  to  all  lands  for  which  patents  issued  after  that 
date,  barred  within  six  years  thereafter;  that  the  Act 
of  March  3,  1891   (26  Stat.  1095)  and  the  Act  of 
March  2,  1896  (29  Stat.  42),  read  in  connection  with 
the  Act  of  September  29,  1890  (26  Stat.  496),  are 
more  than  mere  statutes  of  limitations.     They  vest 
or  quiet  title  in  fee  simple,  without  condition  or  pos- 
sibility of  reverter. 

(13).  That  the  Oregon  and  California  Railroad 
Company  by  the  deed  made  to  it  in  March  29,  1870, 
by  the  East  Side  Company  and  by  the  deed  of  Octo- 
ber 6,  1880,  made  by  the  West  Side  Company  and 
patents  issued,  is  a  bona  fide  purchaser  of  all  the 
lands  granted;  and  that  the  Union  Trust  Company, 
under  its  mortgage  of  July  1,  1887,  is  likewise  a 
bona  fide  purchaser,  and  that  the  one  owns  the  land 
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in  fee  simple  and  the  other  owns  and  holds  a  valid 
lien  thereon, — each  free  from  any  right  to  enforce 
the  so-called  ''actual  settler"  clause  as  to  any  of  the 
lands  involved  in  suit. 

The  Union  Trust  Company  of  New  York,  appel- 
lant, in  substance,  contends: 

(1)  That  the  proviso  in  the  Act  of  1869  applies 
only  to  lands  susceptible  to  actual  settlement  and 
cultivation  and  does  not  include  timber  lands;  that 
the  words  "actual  settlers"  mean  persons  actually 
in  cultivation  of  the  land  at  the  time  the  Act  took 
effect,  and  that  the  proviso  as  to  actual  settlement, 
if  prospective,  is  limited  to  lands  susceptible  to  ac- 
tual settlement  and  cultivation;  and  that  if  the 
scheme  of  the  proviso  of  1869  was,  that  the  granted 
lands  were  to  be  disposed  of  by  the  railroad  com- 
pany in  analogy  to  the  manner  in  which  similar 
lands  were  disposed  of  by  the  Grovernment,  then 
timber  lands  were  not  within  the  purvieiv  of  the 
proviso ;  that  the  construction  placed  upon  the  pro- 
viso by  the  Land  Department  and  other  officers  of 
the  Government  for  many  years  was,  that  it  did  not 
apply  to  timber  lands  or  lands  not  susceptible  of 
cultivation,  and  that  this  construction  is  consistent 
with  the  purposes  of  the  grant. 

(2)  That  the  last  proviso  in  the  Act  of  1869,  as 
construed  by  the  court  below,  is  void  because  in  re- 
straint of  alienation. 

(3)  That  the  last  proviso  of  the  Act  of  1869  was 
not  intended  to  create,  and  did  not  create,  a  condi- 
tion subsequent. 

(4)  That  the  proviso  of  the  Act  of  1870,  respect- 
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iiig  actual  settlers,  was  not  a  condition  subsequent. 

(5)  That  the  provisions  of  the  Act  of  1869  and 
of  the  Act  of  1870  respecting  actual  settlers  are  re- 
strictive covenants,  and  if  enforcible  at  all  are  en- 
forcible  in  a  court  of  equity  only  as  to  lands  suitable 
for  settlement  and  cultivation. 

(6)  That  no  evidence  was  submitted  of  a  breach 
of  the  provisions  of  the  Act  of  1869  or  of  the  Act  of 
1870  regarding  actual  settlers,  whether  they  be  re- 
garded as  conditions  or  covenants,  which  justifies  the 
decree  of  the  court  below  or  requires  any  decree  in 
favor  of  the  complainant. 

(7)  That  the  Union  Trust  Co.  is  a  bona  fide  pur- 
chaser under  its  mortgage  of  July  1,  1887,  of  all  the 
lands  involved  in  suit,  and  that  the  United  States  is 
estopped  to  insist  upon  the  performance  of  the  "ac- 
tual settlers"  clause  until  such  mortgage  shall  have 
been  discharged  by  sale  of  the  lands  covered  by  said 
mortgage. 

The  United  States,  appellee,  in  substance,  con- 
tends : 

(1)  That  although  the  title  to  the  granted  lands 
under  the  Act  of  July  25,  1866,  passed  out  of  United 
States  prior  to  April  10,  1869,  it  did  not  find  lodg- 
ment in  the  East  Side  Company,  until  after  the  pas- 
sage of  that  Act,  and  that  the  doctrine  of  relation 
does  not  apply;  that  the  title  was  in  the  West  Side 
Company  until  it  was  renounced  by  that  company  in 
1870 ;  that  filing  of  assent  under  the  Act  of  April  10, 
1869,  and  acceptance  of  grant  in  the  manner  pro- 
vided by  the  Act  of  July  25,  1866,  pursuant  to  the 
Act  of  April  10, 1869,  was  necessary  to  vest  that  title 
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in  the  East  Side  Company;  that  in  any  event,  the 
Oregon  and  California  Railroad  Company,  is  es- 
topped under  its  resolution  of  June  8,  1869,  accept- 
ing the  provisions  of  the  Act  of  July  25,  1866,  and 
of  all  acts  amendatory  thereof,  and  filing  the  same — 
to  deny  the  validity  of  the  Act  of  April  10,  1869, 
and  the  effectiveness  of  the  "actual  settler"  clause 
therein,  and  that  Congress  had  power  under  Section 
12  of  the  Act  of  July  25,  1806,  to  amend  the  grant 
and  afterward  exercised  that  power,  at  the  request 
of  the  East  Side  Company, 

(2)  That  under  the  rules  of  construction  and  the 
situation  as  disclosed  in  the  Congressional  debates 
and  history  of  the  ''public  land"  laws  and  the  Acts 
making  grants  of  public  land  to  railroad  companies 
about  that  time,  the  "actual  settler"  clause  in  each 
Act  is  a  condition  subsequent. 

(3)  The  record  shows  breaches  of  the  conditions 
subsequent  by  sales  of  granted  lands  under  each  of 
these  Acts ;  that  is,  unlawful  sales  in  excess  quantities 
and  at  excess  prices,  and  to  persons  other  than  actual 
settlers,  and  conveyances  by  way  of  trust  deeds  and 
mortgages,  as  disclosed  by  the  evidence. 

(4)  The  breaches  alleged  and  proven  have  not 
been  waived  by  the  United  States  in  this :  that  waiver 
necessarily  implies  knowledge  of  the  right  and  inten- 
tion to  relinquish  that  right,  and  that  mere  silent 
acquiescence  in  breaches  of  a  condition  does  not  con- 
stitute a  waiver  of  such  breaches,  or  of  the  condition, 
and  that  mere  waiver  of  breaches  of  a  condition  will 
not  constitute  a  waiver  of  the  condition  itself,  and 
that  no  one  but  Congress  can  waive  a  breach  of  a 
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condition  in  a  Congressional  grant ;  that  constructive 
notice  of  alleged  breaches  is  ineffectual. 

(5)  That  the  suit  is  not  barred  by  the  statute  of 
limitations,  or  the  "actual  settler"  clause  waived  by 
the  issuance  of  patents. 

The  Cross  Complainants  and  Interveners,  appel- 
lants, in  substance,  contend: 

(1)  That  the  words  of  the  "actual  settler"  clause 
in  the  Act  of  April  10,  1869,  and  in  section  4  of  the 
Act  of  May  4,  1870,  create  an  enforcible  trust  and 
constitute  the  Railroad  Company  trustee  holding  the 
legal  title  of  these  lands  for  the  benefit  of  actual 
settlers  who  have  gone  upon  the  land,  as  contended 
by  the  Cross-Complainants  or  actual  settlers  who, 
in  good  faith,  may  apply  to  purchase  and  enter  upon 
the  lands,  as  contended  for  by  the  Interveners. 

(2)  That  the  United  States,  having  created  the 
trust  in  the  granted  lands,  having  accepted  the  bene- 
fits from  the  construction  and  operation  of  the  road, 
and  having  offered  these  lands  through  its  trustee 
for  sale  to  actual  settlers,  cannot  be  held  to  claim  a 
forfeiture  of  any  portion  of  the  trust  estate,  but 
should  be  required  to  assist  in  enforcing  and  to  en- 
force the  terms  of  the  trust  in  its  name  for  the  bene- 
fit of  such  actual  settlers. 

(3)  That  the  United  States  by  its  acquiescence 
in  the  sales  made  by  the  Company  in  violation  of  the 
terms  of  the  trust,  and  by  its  issuance  of  patents  for 
lands  sold  in  violation  of  the  terms  of  the  trust,  and 
by  inducing  actual  settlers  to  qualify  as  such  under 
the  terms  of  the  trust,  is  and  ought  to  be  estopped 
from  asserting  any  demand  for  forfeiture,  and  should 
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be  held  to  its  duty  of  compelling  specific  performance 
for  the  benefit  of  qualified  purchasers  who  have  ac- 
quired an  equitable  interest  in  the  lands  applied  for. 

(4)  That  the  Railroad  Company  having  accepted 
all  the  terms  of  the  grants  with  the  conditions  and 
limitations  attached  thereto,  should  not  be  allowed 
to  claim  any  greater  rights  in  the  trust  estate  than 
is  created  by  the  law;  that  is,  $2.50  per  acre  for  each 
acre  of  the  land  granted  which  it  could  or  might  sell 
for  that  price. 

(5)  That  each  of  the  Cross-Complainants  and 
each  of  the  Interveners  is  entitled  to  a  decree  in  this 
cause,  of  specific  performance  of  the  trust  agreement 
created  by  the  ''actual  settler"  clause  and  the  appli- 
cation of  the  actual  settler  to  purchase  and  settle 
upon  the  lands  applied  for. 

(6)  That  the  words  of  the  "actual  settler"  clause 
do  not  create  an  estate  upon  condition,  or  a  condi- 
tion subsequent. 

Under  these  contentions  and  this  statement  of 
facts,  it  appears  that  the  decision  of  the  case  on  ap- 
peal depends  substantially  upon  the  proper  construc- 
tion of  these  land  grants,  speaking  generally,  and  of 
their  proper  construction  as  to  these  specific  lands, 
depending  upon  their  character  as  to  whether  they 
are  essentially  timber  lands  and  chiefiy  valuable  for 
timber  and  unfit  for  actual  settlement,  or  for  any 
settlement  pui*pose,  and  w^h ether  the  "actual  settler" 
clause  has  been  waived  or  repealed,  or  the  United 
States  is  estopped  to  enforce  the  same.  The  ques- 
tions involved  are  of  general  importance  and  of  great 
public  interest  and  affect  the  rights  of  a  numerous 
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class  of  persons  as  well  as  the  immediate  parties  to 
the  litigation.  In  view  of  such  circumstances  and 
the  necessity  for  a  speedy  determination  by  final 
authority,  and  the  very  grave  importance  and  intric- 
acy of  the  questions  of  law  involved,  the  following 
questions  are  hereby  certified  to  the  Supreme  Court 
of  the  United  States  for  its  decision: 

Questions  of  Law  Concerning  Which  the  Circuit 
Court  of  Appeals  Desires  the  Instruction  of  the 
Supreme  Court  for  Its  Proper  Decision. 

1.  Was  it  the  primary  meaning  and  purpose  of 
the  Act  of  July  25,  1866,  to  aid  in  the  construction  of 
a  railroad  between  the  points  therein  named,  by  the 
mortgaging  of  the  lands  granted  in  aid  of  such  con- 
struction, with  the  attendant  right  to  make  sales  and 
apply  the  proceeds  thereof  in  redemption  of  the 
mortgage  indebtedness? 

2.  Do  sales  to  settlers  as  contemplated  by  the 
Amendment  of  April  10,  1869,  at  the  prices  and  in 
the  quantities  mentioned  in  said  Amendment,  rep- 
resent a  secondary  and  subsequent  purpose,  effective 
in  relation  to  the  granted  lands,  only  after  the  same 
have  first  been  applied  in  aid  of  the  construction  of 
the  railroad  by  sales  thereof  and  the  paj^ment  of  the 
proceeds  of  such  sales  in  redemption  of  the  mortgage 
indebtedness  incurred  for  the  construction  of  the 
railroad  ? 

3.  Was  it  the  primary  meaning  and  purpose  of 
the  Act  of  May  4,  1870,  to  aid  in  the  construction  of 
a  railroad  between  the  points  therein  named,  by  the 
mortgaging  of  the  lands  granted  in  aid  of  such  con- 
struction, with  the  attendant  right  to  make  sales 
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f 
and  apply  the  proceeds  thereof  in  redemption  of  the 

mortgage  indebtedness'? 

4.  Do  sales  to  settlers  as  contemplated  by  Section 
4  of  the  Act  of  May  4,  1870,  at  the  prices  and  in  the 
quantities  mentioned  in  said  section,  represent  a  sec- 
ondary and  subsequent  purpose,  effective  in  relation 
to  the  granted  lands,  only  after  the  same  have  first 
been  applied  in  aid  of  the  construction  of  the  rail- 
road by  sales  thereof  and  the  payment  of  the  pro- 
ceeds of  such  sales  in  redemption  of  the  mortgage 
indebtedness  incurred  for  the  construction  of  the 
railroad  ? 

5.  Did  the  Act  of  Congress  of  April  10,  1869, 
which  reads  as  follows : 

''Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  section  six  of  an 
an  act  entitled,  'An  act  granting  lands  to  aid 
in  the  construction  of  a  railroad  and  telegraph 
line  from  the  Central  Pacific  Railroad  in  Cali- 
fornia, to  Portland  in  Oregon,'  approved  July 
twenty-fifth,  eighteen  hundred  and  sixty-six,  be, 
and  the  s-ame  hereby  is,  amended  so  as  to  allow 
any  railroad  company  heretofore  designated  by 
the  Legislature  of  the  State  of  Oregon,  in  accord- 
ance with  the  first  section  of  said  act,  to  file  its 
assent  to  such  act  in  the  Department  of  the  In- 
terior within  one  year  from  the  date  of  the  pass- 
age of  this  act;  and  such  filing  of  its  assent,  if 
done  within  one  year  from  the  passage  hereof, 
shall  have  the  same  force  and  effect  to  all  intents 
and  pui*poses  as  if  such  assent  had  been  filed 
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within  one  year  after  the  passage  of  said  act; 
provided,  that  nothing  herein  shall  impair  any 
rights  heretofore  acquired  by  any  railroad  com- 
pany under  said  act,  nor  shall  said  act  or  this 
amendment  be  construed  to  entitle  more  than 
one  company  to  a  grant  of  land;  And  provided, 
further,  that  the  lands  granted  by  the  act  afore- 
said shall  be  sold  to  actual  settlers  only,  in  quan- 
tities not  greater  than  one  quarter  section  to 
one  purchaser  and  for  a  price  not  exceeding  two 
dollars  and  fifty  cents  per  acre"; 

and  the  resolution  of  acceptance  by  the  defendant 
Oregon  &  California  Railroad  Company,  which  was 
dated  April  4,  1870,  together  operate  to  constitute: 
(a)  a  condition  subsequent,  or  (b)  a  trust,  or  (c)  a 
covenant  enforcible  by  specific  performaiice  at  the 
suit  of  the  government  or  of  any  person  entitled  to 
the  benefit  of  it,  or  (d)  a  regulative,  directory,  non- 
enforcible  covenant,  or  (e)  a  negative  covenant  im- 
posed upon  the  railroad  company  that  in  making 
sales  of  the  granted  lands  it  would  sell  the  same  to 
nobody  except  actual  settlers  in  the  quantities  and 
at  the  prices  mentioned  in  the  Act  of  April  10,  1869, 
and  enforcible  by  injunction  restraining  the  rail- 
road company,  in  the  event  that  it  elected  to  make 
sales  of  the  granted  lands,  from  making  such  sales 
to  anybody  except  actual  settlers,  and  at  the  prices 
and  m  the  quantities  mentioned  in  said  act? 

,at    ^i^  ^''*'^''  ^  ^^  ^^'  ^'^  ^^  ^^^8'ress  of  May  4, 
1870,  which  reads  as  follows: 
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"That  the  said  alternate  sections  of  land 
granted  by  the  act  excepting  only  such  as  are 
necessary  for  the  company  to  reserve  for  depots, 
stations,  side  tracks,  wood  yards,  standing 
ground,  and  other  needful  uses  in  operating  the 
road  shall  be  sold  by  the  company  only  to  actual 
settlers,  in  quantities  not  exceeding  one  hundred 
sixty  acres  or  a  quarter  section  to  any  one  settler 
and  at  prices  not  exceeding  two  dollars  and  fifty 
cents  per  acre"; 

and  the  resolution  of  acceptance  by  the  Oregon  Cen- 
tral Railroad  Company,  which  was  dated  July  2, 1870, 
together  operate  to  constitute  (a)  a  condition  subse- 
quent, or  (b)  a  trust,  or  (c)  a  covenant  enforcible  by 
specific  performance  at  the  suit  of  the  government  or 
of  any  person  entitled  to  the  benefit  of  it,  or  (d)  a 
regulative,  directory,  non-enforcible  covenant,  or  (e) 
a  negative  covenant  imposed  upon  the  railroad  com- 
pany that  in  making  sales  of  the  granted  lands  it 
would  sell  the  same  to  nobody  except  actual  settlers 
in  the  quantities  and  at  the  prices  mentioned  in  the 
Act  of  May  4,  1870,  and  enforcible  by  injunction  re- 
straining the  railroad  company,  in  the  event  that  it 
elected  to  make  sales  of  the  granted  lands,  from  mak- 
ing such  sales  to  anybody  except  actual  settlers,  and 
at  the  prices  and  in  the  quantities  mentioned  in  said 
act? 

7.  Does  the  actual  settler  clause  in  the  Act  of 
April  10,  1869,  and  in  Section  4  of  the  Act  of  May  4, 
1870,  create  an  enforcible  trust,  and  constitute  the 
railroad  company  a  trustee  to  hold  the  legal  title  to 
the  lands  for  the  benefit  of  actual  settlers  who  have 
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gone  upon  the  lands  since  the  date  of  the  grant? 

8.  Is  the  actual  settlers  clause  in  the  Act  of  April 
10,  1869,  and  in  section  4  of  the  Act  of  May  4,  1870, 
limited  to  persons  who  may  have  been  upon  the  lands 
as  actual  settlers  prior  to  the  issuance  of  the  patents 
for  the  lands  earned  by  construction  ? 

9.  Did  the  issuance  and  delivery  of  patents  by  the 
United  States,  to  the  Oregon  and  California  Railroad 
Company,  for  the  lands  described  therein,  determine 
that  the  actual  settler  clause  no  longer  applied  to  the 
lands  thereby  conveyed? 

10.  Does  the  proviso  of  the  Act  of  April  10,  1869, 
or  of  Section  4  of  the  Act  of  May  4, 1870,  apply  to  any 
lands  other  than  those  susceptible  of  actual  settle- 
ment and  cultivation  and  do  they  apply  to  or  include 
timber  lands  which  are  chiefly  valuable  for  timber  ? 

WILLIAM  B.  GILBERT, 
ERSKINE  M.  ROSS, 
WM.  W.  MORROW, 
United  States  Circuit  Judges  of  the  Ninth  Judicial 
Circuit  and  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 


